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THIS AGREEMENT is dated �I,, ,1.o/5 and is made BETWEEN: 

(1) THE REPUBLIC OF ECUADOR ACTING THROUGH THE MINIST Y OF FINANCE OF

(2) 

THE REPUBLIC OF ECUADOR (the Borrower); 

BANK OF CHINA LIMITED, BEIJING BRANCH 

PANAMA BRANCH as mandated lead arrangers (in this capacity ea 
Arranger and collectively the Mandated Lead Arrangers) and D 

HONG KONG BRANCH as lead arranger (in this capacity, the 
together with the Mandated Lead Arrangers, the Arrangers); 

CHINA LIMITED, 

h a Mandated Lead 

UTSCHE BANK AG, 

ead Arranger and, 

(3) THE FINANCIAL INSTITUTIONS listed in Schedule l (Original Parties) as original
lenders (the Original Lenders); and

( 4) BANK OF CHINA LIMITED, PANAMA BRANCH as facility agent (in this capacity the
Facility Agent).

IT IS AGREED as follows: 

1 . 

1.1 

INTERPRETATION 

Definitions 

In this Agreement: 

Account Bank means Bank of China Limited, Panama Branch or any other ac ount bank approved 
by the Facility Agent (acting on the instructions of all the Lenders). 

Administrative Party means each Arranger or the Facility Agent. 

Affiliate means a Subsidlary or a Holding Company of a person or any oth r Subsidíary of that 
Holding Company. 

Availability Period means the period from and including the date of thi Agreement to and 
including the date falling thirty-six (36) months after the date of thls Agreeme t. 

Break Costs means the amount (if any) which a Lender is entitled to rece ve under Subclause 
2l.2 (Break Costs). 

Business Day means a day (other than a Saturday or a Sunday) on whlch banks are open for 
general business in Beijing, Panama City, Hong Kong, Quito and (in rela ion to any day far 
payment or purchase of US Dollars) New York City. 

Central Bank means the Central Bank of Ecuador (Banco Central del Ecuador . 

China means the People's Republic of China, excluding, for the purposes of his Agreement, the 
Hong Kong Special Administrative Region, the Macau Speclal Adminístrative Regían and Taiwan 
Province. 

Code means the US Interna! Revenue Code of 1986. 

Commercial Contract means the contract between the Project Owner and t e EPC Contractor as 
described in Schedule 2 (Commercial Contract). 

Commerclal Contract Amount means the total amount payable by the Proje t Owner to the EPC 
Contractor under the Comrnercial Contract, which in aggregate is US$100,835, 85.77. 

Commitment means: 
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(a) far an Original Lender, the amount set opposite its name in Sched le 1 (Original Parties)

under the heading Commitments and the arnount of any other C mmitment it acquires;
and 

(b) far any other Lender, the arnount of any Commitment it acquires,

to the extent not cancelled, transferred or reduced in accordance with this A reement. 

Default means: 

(a) an Event of Default; or

(b) an event or circumstance which would be (with the expiry of a gra
notice or the making of any determination under the Financ

combination of them) an Event of Default.

period, the giving of 

Documents or any 

Disbursement Account means an account opened by the Central Bank wit the Account Bank for 
the purpose of receiving disbursernents of the proceeds of the Loans under t is Agreement. 

Ecuador rneans the Republic of Ecuador . 

EPC Contractor means the Consortium C.C.E.C.C., comprised of CHINA CIVIL ENGINEERING 
CONSTRUCTION CORPORATION a state owned company incorporated in th People's Republic of 

China, and the Ecuadorian company Verdu S.A. 

EPC Contractor Account rneans an account opened by the EPC Contractor ith the Facility Agent 

or a bank approved by the Facility Agent, which account is designated by t e EPC Contractor far 
the purpose of receiving payments under or in connectlon with the Commerci I Contract. 

Event of Default means an event or circurnstance sperified as such in Claus 17 (Defau/t). 

Externa! Indebtedness means any indebtedness which is: 

(a) by its terms repayable more than one (1) year from the date incurre ; and

(b) paya ble to a person dorniciled, resident or having its head office or principal place of 

business outside Ecuador.

Facility means the credit facility denominated in US Dollars made available u der this Agreement. 

Facility Office means the office(s) notified by a Lender to the Facility Agent on or befare the date 

it becomes a Lender, or such other office that a Lender may designate fro time to time as the 
office(s) through which it will perfarm its obllgations under this Agreement by not less than five 
(5) Business Days' notice to the Facility Agent.

FATCA means: 

(a) sections 1471 to 1474 of the Code or any associated regulations or ot er official guidance;

(b) any treaty, law, regulation or other official guidance enacted in any other jurisdiction, or

relating to an intergovernrnental agreement between the US and a y other jurisdiction,
which (in either case) facilitates the implementation of any law, regu ation or other official

guidance referred to in paragraph (a) above; or 

( e) any agreement pursuant to the implementation of any treaty, law regulation or other
official guidance referred to in paragraphs (a) ar (b) above with the LIS Interna! Revenue
Service, the LIS government ar any governmental ar taxation au hority in any other

jurisdi ction.
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FATCA Application Date means: 

(a) in relation to a "withholdable payment" described in section 1473 l)(A)(i) of the Code 

(which relates to payments of interest and certain other payments fr m sources within the 
US), 1 July 2014; 

(b) in relation to a "withholdable payment" described in section 1473(1)(A)(ii) of the Code 

(which relates to "gross proceeds" from the disposition of propert of a type that can 

produce interest from sources within the US), 1 January 2017; ar 

(c) in relation to a "passthru payment" described in section 1471(d)(7) f the Code not falling 

within paragraphs (a) ar (b) above, 1 January 2017, 

ar, in each case, such other date from which such payment may become sub ·ect to a deduction or 

withholding requlred by FATCA as a result of any change in FATCA a er the date of this 

Agreement. 

FATCA Deduction means a deduction or withholding from a payment unde a Finance Document 

requlred by FATCA . 

FATCA Exempt Party means a Party that is entitled to receive payments ree frorn any FATCA 
Deduction. 

FATCA FFI rneans a foreign financia! institution as defined in section 14 l(d)(4) of the Code 

which, if any Finance Party is not a FATCA Exernpt Party, could be requir d to make a FATCA 

Deduction. 

Fee Letter means any letter entered into by reference to this Agr ement between an 

Administrative Party and the Borrower setting out the amount of any fe s referred to in this 

Agreement in a form agreed between the relevant parties prior to the date of his Agreement. 

Final Maturity Date means the date falling one hundred and fifty-six (156) onths after the date 

of this Agreement. 

Finance Document means: 

(a) this Agreement;

(b) a Fee Letter;

(e) 

(d) 

a Transfer Certificate;

a Request; or

(e) any other document designated as such by the Facility Agent and he Borrower (and in 

relation to which the Borrower shall only make such designation if e execution of such 

document shall have been approved in accordance with applicable law .

Finance Party means a Lender or an Administrative Party. 

Holding Company of any other person, means a person in respect of which hat other person is a 

Subsidiary. 

Increased Cost means: 

(a) an additional ar increased cost;

(b) a reduction in the rate of return from the Facility or on a Finance Part 's overall capital; or 
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(e) a reduction of an amount due and payable under any Finance Docum nt, 

which is incurred or suffered by a Finance Party but only to the extent attrib table to that Finance 
Party having entered into any Flnance Document or fundlng or performing its obligations under 
any Finance Document. 

Insurance Company means China Export & Credit Insurance Corporation. 

Insurance Policy means the Export Credit Insurance Policy (together w th all corresponding 
endorsements, if any) issued or to be issued by the Insurance Company to cover certain of the 
Borrower's payment obligations under this Agreernent, with the Lenders as beneficiary and loss 
payee, which is in form and substance acceptable to the Lenders. 

Interest Period means each period determined under this Agreernent b reference to which 
inter·est on a Loan ar an overdue amount is calculated, as determined in acc rdance with Clause 9 
(Jnterest Periods) and Clause 8.3(b) (Interest on overdue amounts). 

Lender means: 

(a) an Original Lender; ar 

(b) any person which becomes a Party in accordance with Clause 24 2 (Assignments and
transfers by Lenders).

LIBOR means far an Interest Period of any Loan or overdue arnount: 

(a) the applicable Screen Rate; or

(b) if no Screen Rate is available far the relevant currency or Interest eriod of that Loan or
overdue arnount, the arithmetic mean (rounded upward to four d cima! places) of the
rates, as supplied to the Facility Agent at its request, quoted by th Reference Banks to
leading banks in the London interbank market,

as of 11.00 a.m. (London time) on the Rate Fixing Day for the offering of de osits in the currency 
of that Loan or overdue amount for a period comparable to that Interest Peri d. 

Loan means, unless otherwise stated in this Agreement, the principal amo nt of each borrowlng 

under this Agreement or the principal amount outstanding of that borrowing. 

London Business Day means a day (other than a Saturday or a Sunday on which banks are 

open for general business in London. 

Majority Lenders means, at any time, a Lender or Lenders: 

(a) whose share in the outstanding Loans and whose undrawn Commlt ents then aggregate
662/J per cent. or more of the aggregate of all the outstanding Lo ns and the undrawn
Commitments of ali the Lenders;

(b) if there is no Loan then outstanding, whose undrawn Commitments then aggregate 662/J
per cent. or more of the Total Comrnitments; ar

(e) if there is no Loan then outstanding and the Total Commitments ave been reduced to
zero, whose Commitments aggregated 662/J per cent. or more of t e Total Commitments
immediately befare the reduction.

Margin means 3.50 per cent. per annum. 
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Material Adverse Effect means a material adverse effect on: 

(a) the assets, operations or financia! or other conditions of the Borrower

(b) the ability of the Borrower to perform its obligations under any Finan e Document;

(e) the validity or enforceability of any Finance Document; or

( d) any right or remedy of a Finance Party in respect of a Finance Docum nt.

Party means a party to this Agreement. 

Pro Rata Share mea ns: 

(a) for the purpose of determining a Lender's share in a utilisation of the Facility, the
proportion which its Commitment bears to the Total Commitments; a d

(b) for any other purpose on a particular date:

(i) the proportion which a Lender's share of the Loans (if any) be rs to all the Loans;

(ii) if there is no Loan outstanding on that date, the proportion hich its Commitment
bears to the Total Commitrnents on that date; or

(iii) if the Total Commitments have been cancelled, the roportion which its 
Commitment bore to the Total Commitments immediately bef re being cancelled. 

Project means, collectively, each project to be constructed pursuant to the C mmerciat Contract. 

Project Financing means any financing of all or part of the costs of the ac uisition, construction 
or development of any properties in connection with a project if the person or persons providing 
such financing expressly agree to look to the properties financed and the rev nues to be generated 
by the operation of, or loss of or damage to, such properties as the principa source of repayment 
for the moneys advanced. 

Project Owner means the Ministry of Transportation and Public Works of cuador (Ministerio de 

Transporte y Obras Públicas). 

Qualified Chinase Financia! Institution means a bank or other financia! i tltution that: 

(a) is duly established In China; and

(b) holds ali of the requisite licenses, permits and approvats fro the China Banking
Regulatory Commission or any other governmental authorities whic are necessary for the
conduct of its business and performance of its obligations under this Agreement.

including, for the avoidance of doubt, the Insurance Cornpany. 

Qualified Foreign Financia! Institution means a bank or other financial i titution that: 

(a) is duly established in a jurisdictlon other than China; and 

(b) holds all of the requisite licenses, perrnits and approvals from gove nrnental authorities in
its jurisdiction of establishment which are necessary for the cond et of lts business and
performance of its obligations under this Agreernent.

Rate Fixing Day means the second London Business Day befare the fi st day of an Interest 

Period. 
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Reference Banks rneans the principal London offices of the Facility Ag nt, Deutsche Bank,
Citibank, N.A. and HSBC Bank ple and any other bank or financia! institutio with a foreign long
term credit rating from Standard & Poor's equal to or better than "A", app inted as such by the
Facility Agent in accordance with this Agreement. 

Relevant Documents means certain documents provided or to be provided y the EPC Contractor 
to the Project Owner under and in accordance with the Comrnercial Contr et, including without 
limitation (i) any certificate or spread sheet of construction progress; and (ii) any certiflcate of 
temporary acceptance. 

Relevant Indebtedness means the indebtedness of the Borrower: 

(a) under the Borrower's 12 per cent. US Dallar denominated global bon s due 2012; and

(b) under the Borrower's US Dallar denominated step-up global bonds d e 2030,

in each case, as disclosed to the Mandated Lead Arrangers on or bef re the date of this 
Agreement 

Repayment Commencement Date rneans the date falling six (6) month after the last day of 
the Availability Period. 

Repayment Date rneans each of: 

(a) the Repayment Comrnencement Date;

(b) each date falling at six-monthly intervals from that date; and

( e) the Final Maturity Date,

on which a Repayment lnstalment is due and payable under this Agreement. 

Repayment Instalment means each scheduled instalment for repayrnent o the Loans. 

Repeating Representations means at any time the representations and warranties which are 
then made or deemed to be repeated under Clause 14.15 (Times for maki representations and 

warranties). 

Request mea ns a request for a Loan, substantially in the forrn of Schedule (Form of Request) . 

Screen Rate means the London interbank offered rate administere by ICE Benchmark 

Administration Limited (ar any other person which takes over administratl n of that rate) for US 

Dollars and the relevant Interest Period displayed on the appropriate page of the Reuters screen 

selected by the Facillty Agent. If the relevant page is replaced ar the service ceases to be 
available, the Facility Agent may specify another page or service displayin the approprlate rate 
alter consultation with the Borrower and the Lenders. 

Security Interest means any mortgage, pledge, líen, charge, assignm 
security interest or any other agreement or arrangement having a similar ef 

hypothecation or 

Subsidiary means an entity of which a person has direct or indirect cont ol or owns directly or 
indirectly more than 50 per cent. of the voting capital ar similar right of own rship and control for 
this purpose means the power to direct the rnanagement and the policies of the entity whether 
through the ownership of voting capital, by contract or otherwlse. 

Tax means any tax, levy, impost, duty or other charge or withholdin of a similar nature 
(including any related penalty or lnterest). 
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Tax Deduction mea ns a deduction or withholding for or on account of Tax fr m a payment under 
a Finance Document, other than a FATCA Deduction. 

Tax Payment means a payment made by the Borrower to a Finance Party in ny way relating to a 
Tax Deduction or under any indemnity given by the Borrower in respect of T x under any Finance 
Document. 

Total Commitments means the aggregate of the Commitments of all t e Lenders, which is 
US$85,710,077.90 being equal to eighty-five per cent. (85%) of the Commer ial Contract Amount.

' 

Transfer Certificate means a certificate, substantially in the form of hedule 5 (Form of 
Transfer Certificate), with such amendments as the Facility Agent may a prove or reasonably 
require or any other form agreed between the Facility Agent and the Borrowe . 

US means the United States of Arnerica. 

US$ or US Dollars means the lawful currency for the time being of the Unite States of America. 

US Dollar Equivalent rneans the equivalent in US Dollars of an arnount in another currency, 
calculated using the rate of exchange published by Bloomberg ( or an other replacement 
institution agreed between thc Facility Agent and the Borrower) on the date on which the 
obligation to pay such amounts is lncurred. 

US Tax Obligor means a person: 

(a) which is resident for tax purposes in the United States of Arnerica; o

(b) sorne or all of whose payments under the Finance Documents are fr m sources within the
United States for US federal income tax purposes.

Utilisation Date means each date on which the Facility is utilised. 

1,2 Constructlon 

(a) In this Agreement, unless the contrary intention appears, a r ference to:

(i) 

(ii) 

an amendment includes a supplement, novation, xtension (whether of 
maturity or otherwise), restaternent, re-enact ent or replacernent 
(however fundamental and whether or not more on rous) and amended 

will be construed accordingly; 

assets includes present and future properties, re enues and rlghts of 
every description; 

(lli) an authorisation includes an authorisation, cansen , approval, resolution,
permit, licence, exemption, filing, registration or not risation;

(iv) disposal rneans a sale, transfer, assignment, rant, lease, licence,
declaration of trust or other disposal, whether vol ntary ar involuntary,

and dispose will be construed accordingly;

(v) indebtedness includes any obligation (whether inc rred as principal or as 
surety and whether present or future, actual o contingent) far the
payment or repayment of money;

(vi) customer due diligence requirements are to t e identification checks
that a Flnance Party requests in arder to meet its obligations under any

applicable law or regulation to identify a person w o is ( or is to becorne)
its customer;
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(b) 

• 

(e) 

(vii) a person includes any individual, company, corpora ion, unincorporated
association ar body (including a partnership, trust, f nd, joint venture or 
consortium), government, state, agency, organisat on or other entity
whether or not having separate legal personality;

(viii) a regulation includes any regulation, rule, official irective, request or
guideline (whether or not having the force of law b t, if not having the
force of law, being of a type with which any person o which it applies is
accustomed to comply) af any gavernmental, in er-governmental or
supranational body, agency, department or regulato , self-regulatory or
ather authority ar organisation;

(ix) a currency is a reference to the lawful currency for t e time being of the 
relevant country;

(x) a Default being outstanding means that it has no been remedied or
waived;

(xi) a prav1s1on of law is a reference to that provisian a extended, applied,

amended ar re-enacted and includes any subordinate I gislation;

(xii) a Clause, a Subclause ar a Schedule is a reference to clause ar subclause
of, or a schedule to, this Agreement;

(xiii) a Party, the Insurance Company, the EPC Contractor, he Project Owner or
any other person includes its successors in title, p rmitted assigns and

permitted transferees;

(xiv) a Finance Document, the Commercial Contract, the Insurance Policy or
other document ar security includes (without prejudl e to any prohibitlon

on amendments) any amendment to that Finance Document or other
document ar security, including any change in t e purpose of, any

extension for or any increase in the amount of a faci ity or any additional

facility; and

(xv) a time of day is a reference to New York time, and a ate is a reference to

such date in New York City unless otherwise specified.

Unless the contrary intention appears, a reference to a mo th or months is a 

reference to a period starting on one day in a calendar mon h and ending on the 

numerically corresponding day in the next calendar month o the calendar month 

in which it is to end, except that: 

(i) if the numerically corresponding day is not a Busines Day, the period will

end on the next Business Day in that month (if here is one) or the

preceding Business Day (if there is not);

(ii) if there is no numerically corresponding day in that onth, that period will

end on the last Business Day in that month; and

(iii) notwithstanding subparagraph (i) above, a period hich commences on
the last Business Day of a month will end on the las Business Day in the
next month or the calendar month in which it is to en , as appropriate.

Unless expressly provided to the contrary in a Finance Docu ent, a person who is 

not a party to a Finance Document may not enforce any o its terms under the 

Contracts (Rights of Third Parties) Act 1999 and, notwithsta ding any term of any

Finance Document, no consent of any third party is require for any amendment 
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(including any release or compromise of any liabllity) or termi tion of any Finance 
Document. 

(d) Unless the contrary intention appears:

(i) a reference to a Party will not include that Party if it has ceased to be a 
Party under this Agreement;

(ii) a word or expresslon used in any other Finance Docu ent or in any notice
given in connectlon with any Finance Document has t e same meaning in
that Finance Document or notice as in this Agreement; and

(iii) any obligation of the Borrower under the Finance Docu
payment obllgatlon remains in force far so long as an
of the Borrower is, may be or is capable of becomin
the Finance Documents.

( e) The headings in this Agreement do not affect its interpretation

FACILITV 

ents which is not a 
payment obligation 
outstanding under 

2.1 Facility 

Subject to the terms of this Agreement, the Lenders make availabl to the Borrower a 
term loan facility in an aggregate amount equal to the Total Commitm nts. 

2.2 Nature of a Finance Party's rights and obligations 

Unless all the Finance Parties agree otherwise: 

(a) the obligations of each Finance Party under the Finance Docu ents are severa!;

(b) failure by a Finance Party to perform its obligations does not ffect the obligations
of any other Finance Party under the Finance Documents;

(e) no Finance Party is responsible far the obligations of any othe Finance Party under
the Finance Documents;

(d) the rights of each Flnance Party under or in connectio with the Finance
Documents are separate and independent rights;

(e) a Finance Party may, except as otherwise stated in the Finance Documents,

separately enforce its rights; and

(f) a debt arising under the Finance Documents to a Finance Pa y Is a separate and
independent debt.

2.3 The Borrower and the Commercial Contract 

(a) The Borrower's obligations (lncluding, without limitation, lts ayment obligations)
under any Flnance Document are not:

( i) 

(li) 

subject to ar dependent upon the executlon or per rmance by the EPC
Contractor or any other person of lts obligations u der the Commercial

Contract; or

affected by the following: 
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(b) 

(A) any dispute under the Commercial Contract or any claim which the
Project Owner, the Borrower, the EPC Cent actor or any other
person may have against, or consider that it has against, any
person under the Commercial Contract;

( B) the insolvency or dissolution of the EPC Contra tor;

(C) the EPC Contractor being subject to an amal amation, dcmerger,
merger or reconstruction;

(D) any unenforceability, illegality or invalidity of ny obligation of any
person under the Commercial Contract or any documents or
agreements relating to the Commercial Contra t; or

(E) the breach, frustration or non-fulfilment of ny provision of the 
Commercial Contract or any documents or agreements related
thereto,

and the Borrower acknowledges that the foregoing is an esse tia! condition of each 
Lender's entry into this Agreement, and accordingly, by adva cing the full amount 
of lts Commitment (subject to and in accordance with the te ms and conditions of 
this Agreement) each Lender shall have fulfilled its funding bligations under this 
Agreement. 

Without prejudice to the generality of paragraph (a) above, the Borrower agrees 
that it will not claim to be relieved of the performance of ny of its obligations 

under any Finance Document by reason of any failure, delay r default whatsoever 

on the part of the EPC Contractor or the Project Owner in t e performance of its 
obligations under the Commercial Contract. 

3. PURPOSE

3.1 Loans 

3.2 

The Borrower shall apply all amounts borrowed by it under the Facil ty towards payments

to the EPC Contractor under the Commercial Contract of the Comme cial Contract Amount

due and payable from time to time, in an aggregate amount of up t eighty-five per cent.

(85%) of the Commercial Contract Amount.

No obligation to monitor

No Finance Party is bound to monitor or verify the utilisation of the F cility.

4. CONDITIONS PRECEDENT

4.1 Conditions precedent documents

(a) 

(b) 

A Request may not be given until the Facility Agent has noti ied the Borrower and 

the Lenders that it has received ( or waived receipt of) ali f the documents and 

evidence set out in Schedule 3 (Conditions Precedent Do uments) in form and 
substance satisfactory to the Facility Agent. 

The Facility Agent must give this notification to the Borr wer and the Lenders 
promptly upan being so satisfied. 
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4.2 Further conditions precedent 

The obligations of each Lender to participate in any Loan are su ject to the further 
conditions precedent that on both the date of the Request and the Util sation Date for that
Loan: 

(a) the Repeating Representations are correct in ali material respe ts; and 

(b) no Default is outstanding or woutd result from the Loan,

5. UTILISATION

5.1 Giving of Requests 

(a) The Borrower may borrow a Loan by giving to the Facility Ag nt a duly completed 
Request.

(b) Unless the Facility Agent otherwise agrees, the latest tim
Facility Agent of a duly completed Request is 11.00 a.m. fiv
befare the Rate Fixing Day for the proposed borrowing.

for receipt by the 
( 5) Business Days

( e) Each Request is irrevocable.

5.2 Completion of Requests 

(a) A Request for a Loan will not be regarded as having been duly ompleted unless: 

(i) the Utilisation Date is a Business Day falllng within the Availabillty Period;

(li) the amount of the Loan requested is:

(iil) 

(iv) 

(v) 

(vi) 

(vii) 

(A) a mínimum of US$1,000,000;

(B) the maximum undrawn amount available und r the Facility on the 
proposed Utilisation Date; or

(C) such other amount as the Facitity Agent may a ree, 

provided that it shall not exceed the amount payable y the Project Owner 
and documented in the invoice(s) referred to in sub- aragraph (vi) below 
nor shall it, when aggregated with ali outstanding Lo ns, amount to more 
than eighty-flve per cent. (85%) of the Commercial C ntract Amount; 

the currency specified in the Request is US Dollars; 

it specifies the Disbursement Account as the acc unt lnto which the 
proceeds of the Loan are to be paid; 

it attaches an instruction by the Central Bank to e Account Bank to 
transfer the proceeds of the Loan from the Disburse ent Account into the 
EPC Contractor Account in accordance with Clause 5.4 (d); 

it attaches a copy of an lnvoice or invoices in respec of the amounts due 
and payable under the Commercial Contract to be f nded by that Loan; 
and 

it attaches a copy of each Retevant Document in re pect of the amounts 
due and payabte under the Commercial Contract to b funded by that Loan. 
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(b) Only one Loan may be requested in a Request.

5.3 Advance of Loan 

(a) The Facility Agent must promptly notify each Lender of the det ils of the requested 
Loan and the amount of its share in that Loan.

(b) The amount of each Lender's share of the requested Loan ill be its Pro Rata 
Share on the proposed Utilisation Date.

(e) No Lender is obliged to participate in a Loan if, as a result:

(d) 

(i) its share in the Loans would exceed its Commitment; r

(ii) the Loans would exceed the Total Commitments.

If the conditions precedent set out in Clause 4 (Conditions Precedent) and the 
utilisation requirements set out in this Clause 5 have been s tisfied, each Lender 
must make its share in the requested Loan available to the acility Agent for the 
Borrower through its Facility Office on the Utilisation Date. 

5.4 Disbursement Account 

(a) The Borrower shall cause the Disbursement Account to be op ned in the name of
the Central Bank wlth the Account Bank and the Borrow r shall be the sale
beneficia! owner of the Disbursement Account and all amo nts standing to the
credit of the Disbursement Account.

(b) The Borrower shall not, and shall procure the Central Bank no to, unless approved

by the Facillty Agent (acting on the instructions of all the Lenders), clase the

Disbursement Account or change the account to anothe bank ar financia!
institution. If at any time after the end of the Availability Peri d the Dlsbursement
Account has a zero balance, the Parties agree that the Borr wer shall cause the
Central Bank to clase the Disbursement Account and no p ior approval by the
Facility Agent shall be required for the closing of the Disb rsement Account in
accordance with this paragraph (b).

( c) 

(d) 

The Borrower shall not, and shall procure the Central Ban not to, make any
withdrawals from the Disbursement Account other than to m ke payments to the
EPC Contractor Account in accordance wlth Clause 3.1 (Loans)

The Borrower shall procure that the Central Bank instructs he Account Bank to
transfer the proceeds of each Loan to the EPC Contractor Acc unt no later than the
next Business Day after the disbursement into the Disburse ent Account and to

provide all documentation required in connection with the tran fer.

(e) Neither the ability of the Borrower or the Central Bank to ake any withdrawal
from the Disbursement Account in accordance with thls Agr ement nor any such
withdrawal will be construed as a waiver by any Lender of an right over or in the
proceeds of the Disbursement Account after glving effect to s ch withdrawal.

6. REPAYMENT 

The Borrower must repay the Loans in full by twenty (20) equal sem -annual instalments.
Each Repayment Instalment shall be repaid on a Repayment Date in an amount in US
Dollars equal to one twentieth (1ho) of the amount of ali the Loans o tstandlng as at clase

of business on the last day of the Availability Period.
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7. PREPAYMENT AND CANCELLATION

7.1 Mandatory prepayment - lllegality 

(a) A Lender must notify the Facility Agent and the Borrower pr mptly if it becomes 
aware that it is unlawful in any applicable jurisdiction for tha · Lender to perform 
any of its obligations under a Finance Document or to fund or aintain its share in 
any Loan. 

(b) After notification under paragraph (a) above the Facility A ent must promptly 
notify the Borrower that:

(i) the Borrower must repay or prepay the share of that ender in each Loan 
on the date specified in paragraph ( e) below; and

(ii) the Commitment of that Lender will be immediately ca celled. 

(e) The date for repayment or prepayment of a Lender's share in Loan will be: 

(i) the last day of the current Interest Period of that Loan or 

(ii) if earller, the date specified by the Lender in th notification under 
paragraph (a) above and must not be earlier than he last day of any 
applicable grace period allowed by law. 

(d) The relevant Lender and the Borrower shall, in consultation ith each other, take 
all reasonable steps to mitigate any circumstances which aris and would result in 
any amount becoming payable under or pu rsuant to, or canee led pursuant to, this 
Clause 7 .1. This paragraph (d) does not in any way timit t e obligations of the 
Borrower under this Agreement.

7.2 Voluntary prepayment 

(a) The Borrower may, by giving not less than ten (10) Business Days' prior notice to

the Facility Agent, prepay any Loan at any time a er the Repayment 

Commencement Date in whole or in part.

(b) A prepayment of part of a Loan must be in a mínimum amo nt of US$5,000,00D 

and an integral multiple of US$1,000,000 .

(e) Any prepayment of a Loan pursuant to this Subclause shall b applied pro rata to 

each Lender's participation in that Loan.

7 .3 Automatic cancellation 

The Commitment of each Lender will be automatically cancelled at th clase of business on 

the last day of the Avallability Period. 

7.4 Voluntary cancellation 

(a) 

(b) 

( e) 

The Borrower may, by giving not less than five (5) Business Days' prior notice to 
the Facility Agent, cancel the unutilised amount of the Total C mmitments In whole 

or in part. 

Partial cancellation of the Total Commitments must be in a mínimum amount of 
US$5,000,000 and an integral multiple of US$1,000,000 . 

Any cancellation in part wlll be applied against the Commitme t of each Lender pro 

rata. 
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7.5 Right of repayment and cancellation in relation to a single Lend r 

(a) If the Borrower is, or will be, required to pay to a Lender:

(i) a Tax Payment; or

(ii) an Increased Cost,

the Borrower m.iy, while the requirement continues, give n tice to the Facility 
Agent requesting prepayment and cancellation in respect of th t Lender. 

(b) After notification under paragraph (a) above:

(e) 

(i) the Borrower must repay or prepay that Lender's sh re in each Loan on 
the date specified in paragraph (e) below; and

(ii) the Commitment of that Lender will be immediately ca celled. 

The date far repayment or prepayment of a Lender's share in 

(i) the last day of the current Interest Period for that Loa

Loan will be: 

(ii) if earlier, the date specified by the Borrower in its notif cation. 

7 .6 Partial prepayment of, Loa ns 

(a) Except where this Clause expressly provides otherwise, any p rtial prepayment of 
a Loan will be applied against the remaining Repayment In talments in inverse 
arder of maturity.

(b) Any voluntary prepayment of a Loan under Clause 7 .2 (Volunt ry prepayment) will 
be applied against the remaining Repayment Instalments n inverse arder of 
maturity.

(e) No amount of a Loan prepaid under this Agreement may ubsequently be re
borrowed.

7.7 Miscellaneous provisions 

(a) 

(b) 

( e) 

(d) 

(e) 

(f) 

Any notice of prepayment and/or cancellation under this Agr ment Is Irrevocable 
and must specify the relevant date(s) and the affected Loan and Commitments . 
The Facility Agent must notify the Lenders promptly of receipt f any such notice. 

Ali prepayments under this Agreement must be made with ac rued interest on the 
amount prepaid. No premium or penalty is payable in respe of any prepayment 
except for Break Costs. 

The Majority Lenders may agree a shorter notice peri d for a voluntary 
prepayment or a voluntary cancellation. 

No repayment, prepayment or cancellation is allowed excep in accordance with 
the express terms of this Agreernent. 

No amount of the Total Commitments cancelled under t is Agreement may 
subsequently be reinstated, 

If ali or part of any Lender's participation in a Loan is repaid r prepaid an amount 

of that Lender's Commitment (equal to the amount of the articipation which is 
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repaid or prepaid) will be deemed to be cancelled on the ate of repayment or 
prepayment. 

8. INTEREST

8,1 Calculation of interest

The rate of interest on each Loan far each Interest Period is the percentage rate per 
annum equal to the aggregate of the applicable:

(a) Margin; and

(b) UBOR.

8.2 Payment of interest 

8.3 

8.4 

9. 

9.1 

\ ,

( 

� 

Except where it is provided to the contrary in this Agreement, th Borrower must pay 
accrued interest on each Loan no later than the last day of each Inter st Period . 

Interest on overdue amounts 

(a) If the Borrower fails to pay any amount payable by i under the Finance
Documents (excluding, to the extent not permissible und r Ecuadorian law or
regulation, any intcrest accrued on the Loan), it must imme iately on demand by
the Facility Agent pay interest on the overdue amount from i s due date up to the
date of actual payment, both befare, on and after judgment.

(b) Interest on an overdue amount is payable at a rate deter ined by the Facility
Agent to be two per cent. (2.00%) per annum above the r te which would have
been payable if the overdue amount had, during the pe iod of non-payment,
constltuted a Loan in the currency of the overdue amount. Far this purpose, the
Facility Agent may (acting reasonably) determine the appro riate Rate Fixing Day

for that Interest Period.

(e) Interest on an overdue amount shall accrue from day to day, shall be calculated on

the basis of the actual number of days elapsed and a 360 ay year and shall be

payable immediately on demand by the Facility Agent.

Notification of rates of interest 

The Facility Agent must promptly notify each relevant Party of the d termination of a rate 
of interest under this Agreement. 

INTEREST PERIODS 

Duration 

(a) Each Loan has successive Interest Periods.

(b) Subject to the following provisions of this Clause, each Inte est Period for a Loan
will be six (6) months or any other period agreed by the Borrower and all the
Lenders.

(e) Each Interest Period for a Loan shall start on the Utilisati n Date ar (if already

made) on the last day of its preceding Interest Period.
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9.2 Consolidation 

An Interest Period for a Loan will end on the same day as the curre t Interest Period for
any other Loan. On the last day of those Interest Periods, those Loan will be consolidated
and treated as one Loan. 

9,3 No overrunning the Final Maturity Date 

(a) If an Intercst Period would otherwise overrun a Repaym nt Date, it will be
shortened so that it ends on that Repayment Date.

(b) If an Interest Period would otherwise overrun the Final Mal rity Date, it will be
shortened so that it ends on the Final Malurity Date.

9.4 Other adjustments 

9.5 

The Facility Agent and the Borrower may enter into such other arran ements as they may 
agree for the adjustment of Interest Periods and the consolidatio and/or splitting of 
Loa ns. 

Notification 

The Facility Agent must notify each relevant Party of the duration o each Interest Period 
promptly after ascertaining its duration. 

10. MARKET DISRUPTION

10.1 Bank to supply a rate 

lf LIBOR is to be calculated by reference to the Reference Banks ut a Reference Bank
does not supply a rate by 12.00 noon (London time) on a Rate Fixi g Day, the applicable
LIBOR will, subject as provided below, be calculated on the basi of the rates of the
remainlng Reference Banks.

10.2 Market disruption 

(a) In this Clause, each of the following events is a market disr ption event: 

( i) LIBOR is to be calculated by reference to the Refer nce Banks but no, or
(where there is more than one Reference Bank) onl one, Referencc Bank
supplies a rate by 12.00 noon (London time) on the ate Fixing Day for the
relevant Interest Period; ar

(ii) the Facitlty Agent receives by clase of business i London on the Ratc
Fixing Day far the relevant Interest Period notifica ion from a Lender or
Lenders whose shares in the rclevant Loan excee 30 per cent. of that
Loan that the cast to them af obtaining matching d posits in the relevant
interbank market is in excess of LIBOR for the relev nt Interest Period.

(b) The Facility Agent must promptly notify the Borrower and t e Lenders of a market
disruptian event.

( c) After notification under paragraph (b) above, the rate of in rest on each Lender's
share in the affected Loan for the relevant Interest Periad w II be the aggregate of:

(i) 

(ii) 

the Margin; and 

the rate notified to the Facility Agent by that Lender as soon as practicable, 
and in any event befare interest is due to be aid in respect of that 
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Interest Period, to be that which expresses as a
annum the cost to that Lender of funding its shar 
whatever source it may reasonably select. 

ercentage rate per 
in that Loan from 

10.3 Alternative basis of interest or funding 

(a) If a market disruption event occurs and the Facility Agent or the Borrower so
requires, the Borrower and the Facility Agent must enter in o negotiatlons for a
period of not more than thirty (30) days with a view to ag eeing an alternative
basis for determining the rate of interest and/or funding for th affected Loan.

(b) Any alternative basis agreed will be, with the prior cansen of ali the Lenders,
blnding on ali the Parties.

11, TAXES 

11.1 Tax gross-up 

(a) The Borrower must make ali payments to be made by under the Finance 
Documents without any Tax Deduction, unless a Tax Deducti n Is required by law. 

(b) If the Borrower or a Lender is aware that the Borrower must ake a Tax Deduction
(or that there is a change in the rate or the basis of a Ta Deduction), it must
promptly notify the Facility Agent. The Facility Agent mus then promptly notify
the affected Parties.

( e) If a Tax Deduction is required by law to be made by the B rrower or the Facility
Agent, the amount of the payment due from the Borrower ill be increased to an 
amount which (after making the Tax Deduction) leaves an amount equal to the
payment which would have been due if no Tax Deduction ha been required.

(d) If the Borrower is required to make a Tax Deduction, it mu t make the mínimum
Tax Deduction allowed by law and must make any payment required in connection

wlth that Tax Deduction within the time allowed by law.

(e) Within thirty (30) days after making either a Tax Deduction or a payment required
in connection wlth a Tax Deduction, the Borrower must deli r to the Facility Agent

for the relevant Finance Party evidence satisfactory to tha Finance Party (actlng
reasonably) that the Tax Deduction has been made (as applicable) the
appropriate payment has been paid to the relevant taxlng a thority .

11.2 Tax indemnity 

(a) Except as provided below, the Borrower must indemnify Finance Party against
any loss, liability or cost which that Finance Party determin s that it has or will be

required to make any payment for or on account of Tax í relation to a payment

receíved or receivable (or any payment deemed to be eceived or receivable)

under a Finance Document.

(b) Paragraph (a) above does not apply with respect to any F TCA Deduction or any
Tax assessed on a Finance Party under the laws of the juris iction in which:

(i) that Finance Party is incorporated or, if differe t, the jurisdiction (or
jurisdictions) in which that Finance Party is trea ed as resídent for tax

(ii) 

purposes; or

that Finance Party's Facility Office is located in resp et of amounts received
or receivable in that jurisdiction,
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if that Tax is imposed on or calculated by reference to the n t income received or
receivable by that Flnance Party. However, any payment d med to be received 
or receivable, including any amount treated as income but no actually received by
the Finance Party, such as a Tax Deduction, will not be tr ated as net income 
received or receivable for this purpose. 

(e) Paragraph (a) above does not apply to the extent a loss, liabili y or cost:

(i) is compensated for by an increased payment und r Clause 11.1 (Tax
gross-up); or

(ii) would have been compensated for by an increased p yment under Clause
11.1 (Tax gross-up) but was not compensated solel because one of the
exclusions in that Clause applied.

(d) A Finance Party making, or intending to make, a claim under paragraph (a) above
must promptly notify the Borrower of the event which will gi e, or has given, rise
to the claim .

(e) A Finance Party must, on receiving a payment from the Borro er under this Clause
notify the Facility Agent.

11.3 Stamp taxes 

The Borrower must pay and indemnify each Finance Party against an cost, loss or liability 

that Finan ce Party incurs in relation to ali stamp duty, registration or other similar Tax 

payable in connection with the entry into, performance or enforce ent of any Finance 

Document, except far any such Tax payable in connection with the e try into of a Transfer 

Certifica te. 

11.4 FATCA information 

Subject to paragraph ( e) below, ea ch Party must, within ten Business Days of a reasonable 

request by another Party: 

(a) confirm to that other Party whether it is:

(i) a FATCA Exempt Party; or

( ii) 

(iii) 

not a FATCA Exempt Party; and

supply to that other Party such forms, docu

information relating to its status under FATCA

reasonably requests far the purposes of that other P

FATCA.

entation and other 

s that other Party 

y's compllance with 

(b) If a Party confirms to another Party pursuant to paragraph ( )(i) above that it is a

FATCA Exempt Party and it subsequently becomes aware at it Is not, or has

ceased to be, a FATCA Exempt Party, that Party must no ify that other Party

reasonably promptly.

( e) No Fin anee Party is obliged to do anything under paragraph ( ) above which would

or might in its reasonable opinion constitute a breach of:

( i) 

(ii) 

(iií) 

any law or regulation; 

any fiduciary duty; or 

any duty of confidentiality. 
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(d) If a Party fails to confirm whether it is or is not a FATCA Exem t Party or to supply 
forms, documentation or other information relating to its s atus under FATCA
requested in accordance with paragraph (a) above (including here paragraph (e)
above applies), then that Party may be treated for the purp ses of the Finance
Documents (and payments made under them) as if it is not a ATCA Exempt Party
until it provides the requested confirmation, forms, docu entation or other 
information. 

12. INCREASED COSTS

12.1 Increased Costs 

12.2 

Except as provided below in this Clause 12, the Borrower must pay to a Finance Party the 
amount of any lncreased Cost incurred by that Finance Party as a resul of:

(a) the introduction of, or any change in, or any change in the interpretation, 
administration or application of, any law or regulation¡ or

(b) compliance with any law or regulation made after the date of t is Agreement .

Exceptions 

The Borrower need not make any payment for an lncreased Cost to the extent that the 
Increased Cost is: 

(a) compensated for under another Clause or would have been bu for an exception to
that Clause¡

(b) attributable to a FATCA Deduction required to be made by a P rty; or

(e) attributable to a Flnance Party or its Affiliate wilfully failing to omply with any law
or regulation.

12.3 Claims 

(a) A Finance Party intending to make a clairn for an Increased ost must notify the 
Facility Agent of the circumstances giving rise to and the mount of the claim, 

following which the Facility Agent will promptly notify the Borr

(b) Each Finance Party must, as soon as practicable after a de and by the Facility
Agent, provide a certificate confirming the amount of its Incre sed Cost.

12,4 Minimization of costs 

(a) 

(b) 

Each Lender agrees that, on the occurrence of any even g1ving rise to the 
operation of Clause 12.1 (Increased Costs) with respect to s ch Lender in relation 
to any circumstances which arise following the date of this greement, it will, if 
requested by the Borrower, use reasonable efforts (subj et to overall pollcy 
considerations of such Lender) to designate another of its Affiliates or Facility 
Offices as Lender for any Loans affected by such event, with he object of avoiding 
the consequence of the event giving rise to the operation of s ch Clause 12.1. 

A Lender is not obliged to take any step under paragraph (a) abo ve if, In the 
opinion of that Lender (acting reasonably), to do so might be prejudicial to it. Prior 

to taking any mitigating action described in paragraph (a) above, the affected 
Lender shall notify the Borrower of any fees, costs, expenses r losses which would 

be incurred by such Lender in taking such mitigating act on (the "Mitigation 

Costs") and, upan the Borrower's written notice to such L nder requesting that 
such Lender take such mitlgating actions, the Lender shall ke such actions and 

19 



•

• 



• 

• 

the Borrower shall promptly reimburse the affected Lender for such Mitigation 
Costs. 

(e) Nothing in this Clause 12.4 shall affect or postpone any of t e obligations of the 
Borrower or the right of any Lender under this Clause 12.

13, PAYMENTS 

13.1 Place 

13.2 

Unless a Finance Document specifies that payments under it are to be made in another 
manner, ali payments by a Party ( other than the Facílity Agent) under the Finance 
Documents must be made to the Facility Agent to the account of th Facility Agent with 
the Account Bank (account number 01002207) or its account at suc office or bank as it 
may notify to that Party for this purpose by not less than thirty (30) d ys' prior notice. 

Funds 

Payments under the Finance Documents to the Facility Agent must b made in US Dollars 
for value in same date funds no later than 11.00 a.m. on the relevan due date or at such 
other times as the Facility Agent may specify to the Party concerned a being customary at 
the time for the settlement of transactions in US Dollars in the place f r payment. 

13.3 Distribution 

(a) Each payment received by the Facility Agent under the Fi anee Documents for 
another Party must, except as provided below, be made av ilable by the Faclllty 
Agent to that Party by payment (as soon as practicable after eceipt) to its account 
with such office or bank in New York City as it may notlfy to he Facility Agent for 
this purpose by not less than five (5) Business Days' prior not ce. 

(b) The Facility Agent may apply any amount received by it f the Borrower in or
towards payment (as soon as practicable after receipt) of a y amount due from 
the Borrower under the Finance Documents or in or toward the purchase of any 

amount of any currency to be so applled.

(e) Where a sum is paid to the Facility Agent under this Agreem nt for another Party,

the Facility Agent is not obliged to pay that sum to that P rty until the Facility
Agent has established actual receipt of such sum. However, t e Facility Agent may
assume that the sum has been paid to it, and, in reliance on that assumption, 
make available to that Party a corresponding amount. If it tr nspires that the sum
has not been received by the Facility Agent, that Party ust immediately on
demand by the Facility Agent refund any corresponding amo nt made available to
it together with interest on that amount from the date of p yment to the date of
receipt by the Facility Agent at a rate calculated by the Facil y Agent to reflect its
cost of funds.

13.4 Currency 

(a) 

(b) 

(c) 

Unless a Flnance Document specifies that payments under i are to be made in a 
different manner, the currency of each amount payabl under the Finance 
Documents is determined under this Subclause. 

Amounts payable in respect of Taxes, fees, costs and xpenses incurred in 
currencies other than US Dollars shall be payable in US Doll rs, by calculating the 
US Dallar Equivalent of such amounts. 

Each other amount payable under the Finance Documents is ayable In US Dollars. 
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13,5 No set-off or counterclaim 

Ali payments made by the Borrower under the Finance Documents mu t be calculated and 
made without (and free and clear of any deduction for) set-off or coun rclaim. 

13.6 Business Days 

(a) If a payment under the Finance Documents is due on a day wh ch is not a Business
Day, the due date for that payment will instead be the next usiness Day in the
same calendar month (if there is one) or the preceding Busi ess Day (if there is
not). 

(b) During any extension of the due date for payment of any principal under this
Agreement, interest is payable on that principal at the rate pa able on the original
due date. 

13.7 Partial payments 

(a) lf the Facility Agent receives a payment insufficient to disch rge ali the amounts 
then due and payable by the Borrower under the Finance Do uments, the Facility 

Agent musl apply that payment towards the obligations of th Borrower under the 
Finance Documents in the following order: 

(i) first, in or towards payment pro rata of any unp id fees, costs and 
expenses of the Administrative Parties under the Finan e Documents;

(ii) secondly, in or towards payment pro rata of any ac rued interest or fee
due but unpaid under this Agreement;

(iii) thirdly, in or towards payment pro rata of any prin pal amount due but

unpaid under this Agreement; and

(iv) fourthly, in or towards payment pro rata of any othe sum due but unpaid

under the Finance Documents.

(b) The Facility Agent must, if so directed by the Lenders, vary the arder set out in 

sub-paragraphs (a)(ii) to (iv) above.

(e) This Subclause will override any appropriation made by the B rrower.

• 
13.8 Timing of payments 

lf a Finance Document does not provide for when a particular p yment is due, that 

payment will be due within three (3) Business Days of demand by the relevant Finance 

Party. 

14. REPRESENTATIONS AND WARRANTIES

14,1 Representations and warranties 

The representatians and warranties set out in this Clause are mad by the Borrower to 

each Finan ce Party. 

14.2 Status 

The Borrower is not a FATCA FFI ar a US Tax Obligar. 
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14.3 Powers and authority 

The Borrower has the power to enter into and perform, and has take all necessary actlon 
to authorise the Borrower's entry into and performance of its obligatl ns under the Finance 
Documents to which it is or will be a party and the transactions e ntemplated by those 
Finance Documents. 

14.4 Legal validity 

14.S

(a) Each Finance Document is legally binding, valid and enf rceable against the
Borrower.

(b) Each Finance Document is in the proper form for its enf rcement against the
Borrower in accordance with its terms and conditions.

Non-conflict 

The entry into and performance by the Borrower of, and the transacti ns contemplated by, 
the Finance Documents do not conflict with: 

(a) any provisions of any agreements or other instruments to w ich the Borrower is a
party;

(b) any treaty, law, regulation, judgment or order applicable to t e Borrower; or 

( c) the constitutional documents of the Borrower.

14.6 No default 

No Default Is outstanding or wlll result frorn the entry lnto of, or th performance of any 

transaction contemplated by, any Finance Document. 

14.7 Authorisations 

Ali authorisations required by the Borrower in connection with (a) the Borrower's entry 
into, performance, validity and enforceability of, and the transactions contemplated by, the 
Finance Documents, (b) the borrowing of the Facility or (e) the pay ent by the Borrower 

of all sums in US Dollars, have been obtained or effected (as appro rlate) and are In full 

force and effect . 

14.8 No registration 

It is not necessary in arder to ensure the legality, validity, enforcea ility and admissibility 
in evidence in proceedings in Ecuador of the Finance Documents that it or any other 

document or agreement be filed, recorded or registered with any c urt, authority, public 

office or any other authority of Ecuador, except that this Agreeme t shall be translated 
into Spanish and registered with the Ministry of Finance of E uador (Ministerio de 

Finanzas). 

14.9 Information provided 

(a) 

(b) 

All written information supplied to the Finance Parties by or on behalf of the 
Borrower is true and accurate in ali material respects at the time of provision and 
all forecasts and projections contained therein were arri ed at after due and 

careful consideration on the part of the Borrower and w re, in its considered 
opinion, fair and reasonable when made; and 

the Borrower is not aware of any material fact which has ot been disclosed in 

writing to the Finance Parties necessary to make any stat ment in any written 

22 



•

• 



• 

• 

information supplied to the Finance Parties by or on behalf of he Borrower, in light 
of the circumstances in which it was made, not misleading. 

14.10 Taxes on payments 

Under the laws of Ecuador, there is no Tax imposed (whether by with 
on ar by virtue of the execution and delivery of the Finance Docume 
ar instrument to be executed and delivered under the Fina 
performance hereof or thereof or the admissibility in evidence or e 
thereof, ar on any payment required to be made hereunder or thereu 

14.11 Commercial Activity 

olding or otherwise) 

ts ar any document 

e Documents, the 

forcement hereof or 

der. 

The entry into by the Borrower of each Finance Document constitute , and the exercise by 

the Borrower of its rights and performance of its obligations under ea h Finance Document 

will constitute, acts of commercial credit done and performed under t e laws of Ecuador. 

14.12 Proceedings of enforcement 

In any proceedings in Ecuador to enforce any Finance Document, the choice of English law 

as the governlng law of the relevant Finance Documents will be rec gnised and such law 

will be applied. The irrevocable agreement by the Borrower to rbitration under the 

relevant Finance Docurnents is legal, valid, binding and enforce ble and any award 

obtained in arbitration will be recognised and enforced by the ourts of Ecuador in 

accordance with the United Nations Convention on the Recognitio and Enforcement of 

Foreign Arbitral Awards 1958. 

14.13 Proper form 

Each Finance Document is in proper legal forrn under the laws of cuador and based on 

belng governed by English law is capable of enforcement in the court of Ecuador. 

14.14 No Security lnterest 

No Security lnterest exists over ali or any part of the property, ass ts or revenues of the 

Ministry of Finance of Ecuador, which will have a Material Adverse Ef ect on the Borrower's 

performance of its repayment obligations under this Agreement except as arising by 

operation of law or as prevlously disclosed in writing to and agreed b the Lenders. 

14.15 Times for making representations and warranties 

(a) The representations and warranties set out in this Clau e are made by the

Borrower on the date of this Agreement.

(b) Each representation and warranty set out in Subclauses 1 .2, 14.4, 14.5, 14.6,

14.7, 14.8, 14.11, 14.12 and 14.14 is deemed to be repeat d by the Borrower on 

the date of each Request and the first day of each Interest P riod.

(c) When the representatlon and warranty in Clause 14.6 (No efault) is repeated on

the first day of an Interest Period far a Loan ( other than t e first Interest Period

for that Loan), the reference to a Default will be construe as a reference to an

Event of Default.

(d) When a representation and warranty is repeated, it is applie to the circumstances

existing at the time of repetition.
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15, INFORMATION COVENANTS 

15.1 Information 

The Borrower must supply to the Facility Agent copies of the following ocuments: 

(a) within ten (10) Business Days of the end of each calendar ye r, an annual report 
on the actual utilisation of the disbursed Loan(s) and th utilisation plan or 
drawdown plan in relation to the Facility for the next year;

(b) within ten (10) Business Days of the end of each fiscal year f the Borrower, the 
annual budget for the next fiscal year of the Borrower prepare in accordance with 
Clause 16.7 (Annual Budget); and

( e) promptly on request, such information material to the inte ests of the Fin anee 
Parties under the Finance Documents as any Finance Party through the Facility 
Agent may reasonably request.

15.2 Notification 

The Borrower must, promptly upon becoming aware of its occurren , notify the Facillty 
Agent of: 

(a) any Default (and the steps, if any, being taken to remedy it);

(b) the imposition of any law, decree or regulation materlally an adversely affecting 
the Borrower's ability to perform its obligations under the Fina ce Documents; and 

( e) any situation or event which would prevent or interfere with the performance by 

the Borrower of its obligations under the Finance Documents.

15,3 Change of Evidence of Authority 

(a) 

(b) 

The Borrower must, promptly upon any change in the matt rs referred to in the 
documentary evidence provlded under item 1 of Schedule 3 ( onditions Precedent 

Documents), notify the Facility Agent of such change, and f rnish to the Facility 
Agent documentary evidence in respect of such change an , in relation to any 

replacement or additional authorised person, the aut enticated specimen 

signatures of and certificates of incumbency and powers of attorney or any 

instrument whereby authority is delegated to such person . 

The Borrower agrees that the Finance Parties may rely u on and refer to the 

documentary evidence, authenticated specimen signatu es, certifícates of 

incumbency and powers of attorney or any instrument hereby authority is 

delegated previously received by the Facility Agent until suc time as the Facility 
Agent receives notice from the Borrower of such change d the documentary 
evidence delivered by the Borrower in accordance with paragr ph (a) above. 

15.4 Commercial Contract 

The Borrower shall notify the Facility Agent of (i) any amendmen to the Commercial 

Contract which has ar will have a Material Adverse Effect; (ii) dis utes related to any 
amount under the Commercial Contract; and (iii) any breach of a ma rlal obligatlon under 

the Commercial Contract, including any breach which might reaso ably be expected to 

lead to a suspension or termination of the Commercial Contract (a d the steps, if any, 
being taken to remedy it) promptly upon becoming aware of its occur ence. 
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16, GENERAL COVENANTS 

16.1 General 

The Borrower agrees to be bound by the covenants set out in this Cla se. 

16,2 Authorisations 

The Borrower must promptly: 

(a) obtaln, maintain and comply with the terms; and

(b) supply certified copies to the Facility Agent,

of any authorisation required under any law or regulation to enabl it to enter into and 
perform its obligations under, or for the legality, validity, enforceabili y or admissibility in 
evidence in Ecuador of, any Finance Document. 

16,3 Compliance with laws 

The Borrower must comply in ali respects with ali laws to which it is subject where fallure 
to do so has or is reasonably likely to have a Material Adverse Effect. 

16.4 Pari passu ranking 

The Borrower must ensure that its payment obligations under the inance Documents at 
all times rank at least pari passu with all its other present and uture unsecured and 
unsubordinated Externa! Indebtedness (both actual and contingent). 

16.5 Negative pledge 

(a) The Borrower has agreed that as long as all or any part of the Loans remain
outstanding, the Borrower will not create or suffer to exist, any Security Interest
upan any of its assets or revenues to secure the pay ent of any Externa!
Indebtedness of the Borrower unless, when such Securlty I terest is created, the 
obligations of the Borrower under this Agreement are secur d equally and ratably

(b) 

with such Externa! Indebtedness.

Notwithstanding sub-clause 16.S(a) above, the Borrower m y create or permit to
subsist:

(i) any Security Interest upon property to secure the urchase price of such
property or to secure any Externa! Indebtedness i curred solely for the
purpose of financing the acquisition of such property

(ii) any Security Interest on property arising by operati n of law (or pursuant
to any agreement establishing a Security Interest e uivalent to one whlch
would otherwise exist under relevant local law), incl ding any right of set
off with respect to demand or time deposits with fi ancial institutions and
bankers' liens with respect to property held by finan ial institutions;

(iii) any Security Interest existing on such propert at the time of its
acquisition;

(iv) 

(v) 

any Security Interest in existen ce as of the date of t is Agreement;

any Security Interest securing Externa! lnde edness lssued upon
surrender or cancellation of the principal amount such indebtedness to
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16,6 

16,7 

the extent the Security Interest is created to s cure the Externa! 
Indebtedness; 

(vi) any Security Interest created in connection with a y Project Financing 
provided that the properties to which any such Sec rity Intercst applies 
are solely with respect to: 

(vii) 

(A) properties whlch are the subject of such Projec Financing; or 

(B) revenues or claims which arise from the oper tion, failure to meet 
specifications, failure to complete, exploitatio , sale or loss of, or
damage to, such properties;

additional Security Interests created in any calenda year upan assets, 
revenues or receivables of the Borrower havlng, whe encumbered, a fair 
market value not exceeding an aggregate amount equ I to US$50,000,000 

(or thc equivalent in other currencies) to collatera ize, or to purchase 
collateral, guarantees or other credit support in respe t of new borrowings 
by the Borrower, provided that, to the extent that i any calendar year 
US$50, 000,000 (or the equivalent in other curre cics) exceeds such 
aggregate fair market value of the assets, revenu s or receivables so 
encumbered during that year, the aggregate fair ma ket value of assets, 
revenues or receivables which may be encumbered in subsequent calendar 
years shall be increased by the amount of such exces ; provided, however, 
that the fair market value of assets, revenue or receiv bles so encumbered 
in any calendar year will in no event exceed S$150, 000,000 (or 
equivalent in other currencies); and 

(viii) any renewal or extension of any of the Security lnter sts described above, 
provided that no renewal or extension of any permi ed Security Interest 
shall: 

(A) extend to or cover any property other tha the property then 
subject to the Security Interest being extende or renewed; or 

(B) increase the amount of financing secured by t at Security lnterest.

Further Documents 

The Borrower must execute such documents in favour of the Facility gent and do ali such 

necessary assurances, acts and things as the Facility Agent may easonably require to 

secure all obligations and liabilities covenanted by the Borrowe under the Fínance 
Documents to be paíd or performed and also give ali notices and dírections which the 
Facility Agent may reasonably require. 

Annual Budget 

The Borrower must include all amounts due and payable, or to fall d e and payable, to the 
Fínance Partíes under the Finance Documents, in each case within t e relevant fiscal year 
in each of its annual budgets duríng each fiscal year. Any faílure t so include shall not 
dlminish or discharge the Borrower's obligations under the Finance D cuments. 

16.8 Utilisation of Loan Proceeds 

The Borrower shall procure that the proceeds of the Loans, once paid ínto the 
Disbursement Account, are used for the purpose stipulated ín Clause .1 (Loans). 
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16,9 Application of FATCA 

The Borrower must procure that it does not become a FATCA FFI or a S Tax Obligor.

17, DEFAULT 

17.1 Events of Default 

Each of the events or circumstances set out in this Clause (other than Clause 17.10
(Acceleration)) is an Event of Default. 

17 .2 Non-payment 

The Borrower does not pay any amount payable by it under the Finan e Documents when 
due in the manner required under the Finance Documents, unless he non-payment is 
remedied within five (5) Business Days of the due date. 

17.3 Breach of other obligations 

17.4 

(a) The Borrower does not comply with any term of Clause 5 (Utll sation) or Clause 16
(General covenants), unless the non-compliance:

(i) is capable of remedy; and

(ii) is remedied withln fifteen (15) days of the earlier f the Facility Agent
giving notice of the failure to comply to the Borrow r and the Borrower
becoming aware of the non-compliance.

(b) the Borrower does not comply with any provlsion of the Finan e Documents (other
than any term referred to in Clause 17 .2 (Non-payment) r in paragraph (a)
above), unless the non-compliance:

(i) is capable of remedy; and

(ii) is remedied within thirty (30) days of the earlier of th Facility Agent givlng
notice of the failure to comply to the Borrower and th Borrower becoming
aware of the non-compliance.

M isrepresentation 

A representation or warranty made or deemed to be repeated by he Borrower in any 
Finance Document or in any document delivered by or on behalf of th Borrower under any 
Finance Document is incorrect or misleading in any material res ect when made or 
deemed to be repeated, unless the circumstances giving rise to the misrepresentatlon or 
breach of warranty: 

(a) are capable of remedy; and

(b) are remedied within ten (10) Business Days of the earlier of the Facility Agent
giving notice of the misrepresentatlon or breach of warranty to the Borrower and
the Borrower becomlng aware of the misrepresentation or bre ch of warranty.

17.5 Cross-default 

Any of the following occurs in respect of the Borrower: 

(a) any of its Externa! Indebtedness (other than the Relevant ndebtedness) of the
Borrower is not paid when due (after the expiry of any origi ally applicable grace
period);
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(b) as a result of an event of default or any prov1s1on ha
(howsoever described), any Externa! Indebtedness (oth
Indebtedness) of the Borrower becomes prematurely due an 
on demand; or 

ing a similar effect 
than the Relevant 

payable or is placed 

(e) any commitment for Externa! Indebtedness (other than the Relevant
Indebtedness) of the Borrower is cancelled or suspended as result of an event o.f
default or any provision having a similar effect (howsoever d scribed).

(d) No Event of Default will occur under this Clause 17.5 if the aggregate amount of
Externa! Indebtedness (other than the Relevant Indebtedne s) or commitment of
Externa! Indebtedness (other than the Relevant Indebt dness) falling within 

paragraphs (a) to (c) above is less than US$300,000,000 o its equivalent in any 
other currency or currencies.

17.6 Insolvency 

Any of the following occurs in respect of the Borrower: 

(a) it is unable to pay any of its Externa! Indebtedness (oth r than the Relevant
Indebtedness) as such amounts fall due; 

(b) it admits its inability to pay any of its Externa! Indebted ess (other than the 
Relevant Indebtedness) as such amounts fall due; or 

( c) it declares a moratorium, standstill or similar suspension of ayments of any of its
External Indebtedness (other than the Relevant Indebtednes ).

17.7 Effectiveness of Finance Documents 

17.8 

(a) It is or becomes unlawful far the Borrower to perform any o its obligations under 

the Finance Documents.

(b) Any Finance Document is not effective in accordance with its terms or is alleged by 

the Borrower to be ineffective in accordance with its terms fo any reason.

( e) The Borrower repudiates a Finan ce Document or evide ces an intention to 

repudiate a Finance Document.

Insurance Policy 

(a) The Insurance Policy is cancelled, revoked, repudiated, uspended, materially 

restricted, terminated or otherwise ceases to be in full force nd effect.

(b) It becomes unlawful far any party to perform its material obligations under the 

Insurance Policy. 

17,9 Material adverse change 

Any event or series of events occurs which the Majority Lenders rea onably believe has or 
is reasonably likely to have a Material Adverse Effect. 

17.10 Acceleration 

If an Event of Default is outstanding, the Facility Agent may, and m st if so instructed by 

the Majority Lenders, by notice to the Borrower: 

(a) cancel ali or any part of the Total Commitrnents; and/or
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(b) declare that ali ar part of any amounts outstanding under th Finance Documents
are:

(i) immediately due and payable; and/or

(ii) payable on demand by the Facility Agent acting on t e instructions of the
Majority Lenders.

Any notice given under this Subclause will take effect in accor anee with its terms. 

18. THE ADMINISTRATIVE PARTIES

18.1 Appointment and duties of the Facility Agent 

(a) Each Finance Party (other than the Facility Agent) irrevocabl appoints the Facility
Agent to act as its agent under and in connection with the Fi anee Documents and
the Insurance Policy.

(b) Each Finance Party ( other than the Facility Agent) irrev cably authorises the
Facility Agent to:

(i) perform the duties and to exercise the rights, power and discretions that
are specifically given to it under the Finance Docume ts, together with any
other incidental rights, powers and discretions; and

(ii) enter irito and deliver each Finance Document expres ed to be entered into
by the Facility Agent.

( e) The Facility Agent has only those duties, obligations and res onsibilities which are
expressly specified in the Finance Documents to which it is e pressed to be a party
(and no other shall be implied). Those duties are solely of a mechanical and
administrative nature.

18.2 Role of the Arrangers 

Except as specifically provided in the Finance Documents, no Arrang r has any obligations 
of any kind to any other Party in connection with any Finance Docum nt. 

18.3 No fiduciary duties 

(a) Nothing in the Finance Documents makes an Administrati e Party a trustee or

fiduciary for any other Party or any other person; and

(b) no Administrative Party need hold in trust any moneys paid o it ar recove red by it

for a Party in connection with the Finance Documents ar b liable to account for

lnterest on those moneys.

18.4 Individual position of an Administrative Party 

(a) If it is also a Lender, each Administrative Party has the sa e rights and powers
under the Finance Documents as any other Lender and ma exercise those rights
and powers as though it were not an Administrative Party.

(b) Each Administrative Party may:

(i) carry on any business with the Borrower or its rel ted entities (including
acting asan agent ar a trustee for any other financin ); and
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(ii) retain any profits or remuneration it receives under th Finance Documents 
or in relation to any other business it carries on wit the Borrower or its 
related entities.

18.S Reliance 

18.6 

The Facility Agent may: 

(a) rely on any notice or document believed by it to be genuin and correct and to 
have been signed by, or with the authority of, the proper pers n; 

(b) rely on any statement made by any person regarding any matters which may 
reasonably be assumed to be within his knowledge or within h s power to verify; 

(e) engage, pay for and rely on professional advisers selected y it (including those
representing a Party other than the Facility Agent); and

(d) act under the Finance Documents and the Insurance Policy hrough its personnel
and agents . 

Majority Lenders' instructions 

(a) The Facility Agent is fully protected if it acts on the instruc ions of the Majority 
Lenders in the exercise of any right, power or discretion or any matter not 
expressly provided for in the Finance Documents. Any such nstructions given by 
the Majority Lenders will be binding on all the Lenders. In the absence of
instructions, the Facility Agent may act as it conslders to be i the best interests of 

all the Lenders.

(b) The Facility Agent may assume that unless it has received n tice to the contrary, 
any right, power, authority or discretion vested in any P rty or the Majority 

Lenders has not been exercised.

(e) The Facility Agent may refrain from acting in accordance wi h the instructions of 
the Majority Lenders (or, if appropriate, ali of the Lenders) until it has received
security satisfactory to it, whether by way of payment in a vanee or otherwise, 
against any liability or loss which lt may incur in complying wi h the instructions. 

(d) The Facility Agent is not authorised to act on behalf of a ender (wlthout first 

obtaining that Lender's consent) in any legal or arbitr tlon proceedings in 

connection with any Finance Document. 

18. 7 Responsibility 

(a) No Administrative Party is responsible far the adequacy, accu acy or completeness
of any statement or information (whether written or oral) m de in or supplied in
connection with any Finance Document.

(b) No Administrative Party is responsible for the legality, v lidity, effectiveness,
adequacy, completeness or enforceability of any Fin anee Do ument ar any other 
document. 

(e) Without affecting the responsibility of the Borrower for infor ation supplied by it
or on its behalf in connection with any Finance Document, ach Lender confirms
that it: 

( i) has made, and will continue to make, its own indepe dent appraisal of all

risks arising under or in connection with the Financ Documents and the
Insurance Pollcy (including the financia! condition and affairs of the 
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Borrower, its related entitles and the Insurance Com any and the nature 
and extent of any recourse against any Party or íts as ts); and 

(ii) has not relied exciusively on any information pro ided to it by any
Administrative Party in connection with any Fina ce Document, the
Insurance Policy or any other agreement entered ínt in anticipation of or
in connection with any Finance Document.

18.8 Exclusion of liability 

(a) No Administrative Party ís liabie or responsible to any other inance Party for any 
action taken or not taken by it in connection with any Fina ce Document or the 

Insurance Policy, unless directly caused by its gross egligence or wílful 
misconduct.

(b) No Party (other than the relevant Administrative Party) may ke any proceedings 

against any officers, employees or agents of an Administrativ Party in respect of 

any ciaim it might have against that Administrative Party or n respect of any act 

or omission of any kind by that officer, employee or agent in connectlon with any 

Finance Document or the Insurance Policy. Any officer, emp oyee or agent of an

Administrative Party may rely on this Subciause and enforce its terms under the
Contracts (Rights of Third Parties) Act 1999.

(c) The Facility Agent is not liable far any delay (or any relat d consequences) in 

crediting an account with an amount required under the Fina ce Documents to be 

paid by the Facility Agent íf the Facility Agent has taken al necessary steps as 
soon as reasonably practicable to comply with the regu ations or operating 

procedures of any recognised clearing or settlement system used by the Facilíty

Agent for that purpose. 

(d) 

18,9 Default 

(i) Nothing in this Agreement will oblige any Administr tlve Party to satísfy 

any customer due diligence requirement in relation t the identity of any 

person on behalf of any Finance Party. 

(ii) Each Finance Party confirms to each Administrative arty that it is solely

responsible for any customer due díligence requirem nts it is required to

carry out and that it may not rely on any statemen in relation to those 

requirements made by any other person . 

(a) The Facility Agent is not obllged to monitor or enquire w ether a Default has

occurred. The Facility Agent is not deemed to have knowled e of the occurrence

of a Default.

(b) If the Facility Agent:

(i) receives notice from a Party referring to this Agre ment, describing a

Default and stating that the event is a Default; or

(ii) is aware of the non-payment of any principal, interes or fee payable to a

Finance Party (other than the Facility Agent or an rranger) under this 

Agreement, 

it must promptly notify the other Finance Parties. 
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18.10 Information 

(a) The Facility Agent must promptly forward to the person conc rned the original or a 
copy of any document which is delivered to the Facility Age t by a Party for that 
person.

(b) Except where a Finance Document or the Insurance Polic speclflcally provides
otherwise, the Facility Agent is not obliged to review or heck the adequacy,
accuracy or completeness of any document it forwards to ano her Party.

(e) Except as provided above, the Facility Agent has no duty:

(i) 

(ii) 

either initially or on a continuing basis to provide ny Lender with any 
credit or other information concerning the risks arising under or in 
connection with the Finance Documents or the Insur nce Policy (including 
any information relating to the financia! conditi n or affairs of the 
Borrower, its related entitles or the Insurance Com any or the nature or 
extent of recourse against any Party or its assets) w ether coming into its 
possession befare, on or alter the date of this Agree 

unless specifically requested to do so by a Lender n accordance with a 
Finance Document, to request any certificate or oth r document from the 
Borrower. 

( d) In acting as the Facility Agent, the Facility Agent will be regar ed as acting through
its agency division which will be treated as a separate ntity from its other
divisions and departments. Any information acquired by the Facility Agent which,
In its oplnion, is acquired by another division or departmen or otherwise than in 
its capacity as the Facility Agent may be treated as confi ential by the Facility
Agent and will not be treated as information possessed by t e Facility Agent in its
capacity as such.

( e) The Facility Agent is not obliged to dlsclose to any pe son any éonfidential
information supplied to it by or on behalf the Borrower sol ly for the purpose of
evaluating whether any waiver or amendment is required in espect of any term of
the Finance Documents.

(f) The Borrower irrevocably authorises the Facility Agent to
Finance Parties any information which, in its opinion, is
capacity as the Facility Agent .

18. 11 Indemnities

isclose to the other 
eceived by it in its 

(a) Without limiting the liability of the Borrower under the Fina ce Documents, each
Lender must indemnify the Facllity Agent for that Lender's ro Rata Share of any
loss or liabifity incurred by the Facility Agent in acting as the Facility Agent (unless
the Facility Agent has been reimbursed by the Borro r under a Finance
Document), except to the extent that the loss or liability is aused by the Facility
Agent's gross negligence or wilful misconduct.

(b) If a Party owes an amount to the Facility Agent under the Fi anee Documents, the 
Facility Agent may, alter giving notice to that Party:

(i) 

(ii) 

deduct from any amount received by it for that Pa 
the Facility Agent from that Party under a Finance 
and 

any amount due to 
ocument but unpaid; 

apply that amount in or towards satisfaction of the o ed amount. 
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that Party will be regarded as having received the am unt so deducted. 

18.12 Compliance 

Each Administrative Party may refrain from doing anything (incl ding disclosing any 
information) which might, in its opinion, constitute a breach of any I w ar regulation or be 
otherwise actionable at the suit of any person, and may do anything which, in its opinion,
is necessary or desirable to comply with any law or regulation. 

18.13 Resignation of the Facility Agent 

(a) The Facility Agent may resign and appoint any of its Affiliate as successor Facility 
Agent by glving notice to the other Finance Parties and the B rrower. 

(b) Alternatively, the Facility Agent may resign by giving notice o the Finance Parties
and the Borrower, in which case thc Majority Lenders ma appoint a successor
Facility Agent.

(e) If no successor Facility Agent has been appointed under aragraph (b) above 
within thirty (30) days after notice of resignation was given, he Facility Agent may 
appoint a succcssor Facility Agent.

(d) After consultation with the Borrower, ali the Lenders may, b notifying the Facility
Agent and the other Parties, replace the Facility Agent with ffect on and from the
date specified in the notice by appolnting a successor Facility Agent on or after the
date which is three months befare the relevant FATCA Applí ation Date relating to
any payment to the Facility Agent under the Finance Docume ts, if either:

(i) the Facility Agent fails to respond to a request unde Clause 11.4 (FATCA 
Information) and a Lender reasonably believes that he Facility Agent will
not be (or will have ceased to be) a FATCA Exempt arty on ar after that 
FATCA Applicatíon Date; 

(ii) the information supplicd by the Facility Agent pur uant to Clause 11.4 

(FATCA Information) indicates that the Facility Age t will not be (or will 

have ceased to be) a FATCA Exempt Party on ar after that FATCA

Applícation Date¡ ar

(iii) the Facility Agent notifies the Borrower and the Le ders that the Facility 

Agent will not be (or will have ceased to be) a FAT Exempt Party on ar

after that FATCA Application Date;

and, in each case, the Lenders reasonably believe that a Pa y will be required to 
make a FATCA Deduction that would not be required lf the Facility Agent were a 
FATCA Exempt Party, and the Lenders, by notíce to the Facil y Agent, require it to 
resign. 

( e) The person(s) appointing a successor Facility Agent must, f practicable, consult 
with the Borrower prior to the appointment.

(f) The resígnation of the Facility Agent and the appointment of any successor Facílity
Agent will both become effective only when the successor Fa ility Agent notifies all 
the Parties that it accepts its appointment. 

(g) On giving the notification the successor Facility Agent will s cceed to the positlon
of the Facility Agent and the term Facility Agent will mean the successor Faclllty 

Agent. 

(h) The retiring Facility Agent must, at its own cost: 
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( i) 

(i) make available to the successor Facility Agent t ose documents and
records and provide any assistance as the success r Facility Agent may
reasonably request for the purposes of performing its functions as the
Facility Agent under the Finance Documents; and

(i i) enter into and deliver to the successor Facility Agent 
effect any registrations as may be required for the t 
of all of its rights and benefits under the Financ 
successor Facility Agent. 

Upon its resignation becoming effective, this Clause will co 
retiring Facility Agent in respect of any action taken or 
connection with the Finance Documents while it was the 
subject to paragraph (h) above, it will have no further 
Finance Document. 

hose documents and 
nsfer or assignment 

Documents to the 

tinue to benefit the 
not taken by it in 
Facility Agent, and, 
ligatlons under any 

(j) The Majority Lenders may, by notice to the Facility Agent require lt to resign
under paragraph (b) above.

• 18.14 Relationship with Lenders

• 

(a) The Facility Agent may treat each Lender as a Lender, entitl d to payments under
this Agreement and as actlng through its Facility Office(s) u il it has received not
less than five Business Days' prior notice from that Lender to he contrary.

(b) The Facility Agent may at any time, and must lf requested to do so by the Majority
Lenders, convene a meeting of the Lenders.

(e) The Facility Agent must keep a record of ali the Parties and pply any other Party
with a copy of the record on request. The record will include each Lender's Facilíty
Office(s) and contact details for the purposes of this Agreem nt.

18.15 Notice period 

Where this Agreement specifies a mrmmum perlod of notice to b 
Agent, the Facllity Agent may, at its discretion, accept a shorter noti 

19. EVIDENCE AND CALCULATIONS

19.1 Accounts 

given to the Facility 
period. 

Accounts maintained by a Finance Party in connection with this Agre ment are prima facie 

evidence of the matters to which they relate for the purpose of any itigation or arbitration 

proceedings. 

19.2 Certificates and determinations 

Any certification or determination by a Finance Party of a rate r amount under the 
Finance Documents will be, in the absence of manifest error, prim facie evidence of the 
matters to which it relates. 

19,3 Calculations 

Any interest or fee accruing under this Agreement accrues fro day to day and is 
calculated on the basis of the actual number of days elapsed, a m nth of 30 days and a 
year of 360 days. 
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20. FEES

20.1 Arrangement fee

The Borrower must pay to the Facility Agent for the account f each Arranger an 
arrangement fee in the amount and manner agreed in the relevant Fe Letter. 

20.2 Agency fee

The Borrower must pay to the Facility Agent far its own account n agency fee in the 
amount and manner agreed in the relevant Fee Letter.

20.3 Commitment fee 

(a) The Borrower must pay to the Facility Agent for the acco nt of each Lender a
commitment fee computed at the rate of zero point seventy f ve per cent. (O. 75%)

per annum on the undrawn, uncancelled amount of each Len er's Commitment.

(b) Accrued commitment fee is payable every six months in rrears, with the first
commitment fee payment being due and payable on the d te falling six months
after the date of this Agreement. The accrued commitment ee is also payable to
the Facility Agent for the account of a Lender on the date such Lender's
Commitment is cancelled in full.

21. INDEMNITIES ANO BREAK COSTS

21.1 Indemnities

(a) The Borrower must indemnify each Finance Party against ny costs, expenses,

losses or liabilities which that Finance Party incurs as a canse uence of:

(b) 

(i) the occurrence of any Event of Default; or

(ii) (other than by reason of fraud, negligence or de ault by that Finance
Party) a Loan not being made after a Request has b en delivered for that

Loan; or

(iii) a Loan (or part of a Loan) not being prepaid in accordance with this

Agreement.

The Borrower must indemnify the Facility Agent against any loss or liabllity 

incurred by the Facility Agent as a result of investigating any event which the 

Facility Agent reasonably believes to be a Default, provide that such losses or 

liabilities are incurred in good faith. 

(e) The relevant Finance Party shall supply to the Borrower copi s of invoices or other

documentary evidence showing such losses or liabilities in aragraphs (a) or (b)

above.

21.2 Break Costs 

(a) The Borrower must pay to each Lender its Break Costs if Loan or an overdue

amount Is repaid or prepaid otherwise than on the last day f any Interest Period

applicable to it.

(b) Break Costs are the amount (if any) determlned by the relev nt Lender by which:

(i) the interest which that Lender would have received f r the period from the
date of receipt of any part of its share in a Loan or n overdue amount to
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22. 

22.1 

22.2 

22.3 

23. 

23.1 

the last day of the applicable Interest Period for t at Loan or overdue 
amount if the principal or overdue amount received ad been paid on the 
last day of that Interest Period; 

exceeds 

(ii) the amount which that Lender would be able to btain by placing an 
amount equal to the principal or overdue amount rec ived by lt on deposit
with a leading bank in the appropriate interbank market for a period
starting on the Business Day following receipt and e ding on the last day
of the applicable Interest Period.

(c) Each Lendcr must supply to the Facility Agent for the Bo rower details of the 
amount of any Break Costs claimed by it under this Subclaus

EXPENSES 

Initial costs 

The Borrower must pay to each Arranger and the Facility Agent the a ount of ali costs and 
expenses (including legal fees) incurred by it in connection ith the negotiation, 
preparation, printing, and entry into of the Finance Documents. 

Subsequent costs 

The Borrower must pay to the Facility Agent the amount of ali costs and expenses 

(including legal fees) incurred by it in connection with: 

(a) the negotiation, preparation, printing and entry into of a y Finance Document

( other than a Transfer Certificate) ente red into after the da e of thls Agreement;

and

(b) any amendment, waiver or consent requested by ar on beh lf of the Borrower or

specifically allowed by a Finance Document.

Enforcement costs 

The Borrower must pay to each Finance Party the amount of al costs and expenses 

(including legal fees) properly incurred by lt In connection with the nforcement of, or the 

preservation of any rights under, any Flnance Document within fifte n (15) Business Days 

of receipt of wrltten notice from the Facility Agent, acting on behalf of such Finance Party 

or Finance Parties, setting forth the amount of such costs with suppo ting documentation. 

AMENDMENTS ANO WAIVERS 

Procedure 

(a) Except as provided in this Clause, any term of the Finan e Documents may be 

amended or waived with the agreement of the Borrower an the Majority Lenders.

The Facility Agent may effect, on behalf of any Finance Pa y, an amendment or
waiver allowed under this Clause.

(b) The Facility Agent must promptly notify the other Parties f any amendment or
waiver effected by it under paragraph (a) above. Any such amendment or waíver

is binding on all the Parties.

(e) Notwithstanding any other prov1s1on of this Agreement, o amendment to this

Agreement may be made without the prior written con ent of the Insurance

Company.
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23,2 Exceptions 

23.3 

23.4 

(a) An amendment or waiver which relates to:

(i) the definition of Majority Lenders in Clause 1.1 (De nitions);

(ii) an extension of the date of payment of any amount o a Lender under the
Finance Documents;

(iii) a reduction in the Margin or a reduction in the amo t of any payment or
change in currency of principal, interest, fee or othe amount payable to a
Lender under the Finance Documents;

(iv) an increase in, or an extenslon of, a Commi ment or the Total
Commitments;

(v) a term of a Finance Document which expressly re uires the consent of
each Lender;

(vi) the right of a Lender to assign or transfer its rights o obligations under the
Finance Documents;

(vii) any provision which would affect the extent, validity r enforceability of the
lnsurance Policy; or

(viii) this Clause,

may only be made with the consent of all the Lenders. 

(b) An amendment or waiver which relates to the rights or obligations of an
Administrative Party may only be made with the consent f that Administrative
Party.

(e) A Fee Letter may be amended or waived with the agre ment of the relevant

parties to it.

Change of currency 

If a change in any currency of a country occurs (including where t ere is more than one 
currency or currency unit recognlsed at the same time as the lawful urrency of a country), 
the Finance Documents will be amended to the extent the Facility A ent (acting reasonably 
and after consultation with the Borrower) determines is necessary t reflect the change. 

Waivers and remedies cumulative 

The rights of each Finance Party under the Finance Documents: 

(a) may be exercised as often as necessary;

(b) are cumulative and not exclusive of its rights under the gen ral law; and

(e) may be waived only in writing and specifically.

Delay in exercising or non-exercise of any right is not a waiver of th t right. 

37 



•

• 



• 

• 

24. CHANGES TO THE PARTIES 

24.1 Assignments and transfers by the Borrower 

The Borrower may not assign or transfer any of its rights and bligations under the 
Finance Documents without the prior consent of all the Lenders.

24.2 Assignments and transfers by Lenders 

24.3 

Subject to the following provisions of this Clause, a Lender (the Exis ing Lender) may, at 
its own expense, at any time: 

(a) assign any of its rights; or

(b) transfer by way of novation any of its rights or obligations un er this Agreement, 

to any other bank or financia! instltution ar to a trust, fund ar ther entity which is 
regularly engaged in ar established far the purpose of making, purc asing or investing in 
loans, securities or other financia! assets or to the Insurance Campan (the New Lender),

provided that such New Lender is either a Qualified Chinese Fina cial Institution ar a 
Qualified Foreign Financia! Institution. 

Other conditions to assignment or transfer 

(a) The prior written consent of the Insurance Company is requir d far any assignment 
or transfer referred to in Subclause 24.2 (Assignments and tr, nsfers by Lenders).

(b) The Facility Agent is not obliged to enter into a Transfer C rtificate or otherwise 
give effect to an assignment or transfer until it has compl ted all customer due
diligence requirements to its satisfactlon. The Facllity Agent must promptly notify 
the Existing Lender and the New Lender if there are any such requirements. 

(e) Unless the Facility Agent otherwise agrees, the New Len er must pay to the
Facility Agent far its own account, on or befare the dat any assignment or
transfer occurs, a fee of US$3,000.

(d) Any reference in this Agreement to a Lender includes a New ender but excludes a
Lender if no amount is ar may be owed to ar by it under this greement. 

24.4 Procedure for assignment of rights 

An assignment of rights wlll only be effectlve on: 

(a) recelpt by the Facillty Agent of written confirmation from th New Lender (In form 
and substance satisfactory to the Facility Agent) that th New Lender wlll, in 
relation to the assigned rights, assume obligatlons to the other Fínance Parties
equivalent to those it would have been under if ít had been a Original Lender; and 

(b) (if applicable) satisfaction of ali the requirements under the I surance Policy.

24.5 Procedure for transfer using a Transfer Certificate 

(a) In this Subclause: 

Transfer Date means, in relation to a transfer, the later of: 

(i) 

(ii) 

the proposed Transfer Date specified in that Transfer Certificate; and 

the date on which the Facility Agent enters into that ransfer Certificate. 
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(b) A transfer of rights ar obligations using a Transfer Certificate ill be effective if: 

(i) the Existing Lender and the New Lender deliver to th Facility Agent a duly 
completed Transfer Certificate; and

(ii) the Facility Agent enters into it.

( c) On the Transfer Date:

(d) 

(i) the New Lender will assume the rights and obliga ions of the Existing 
Lender expressed to be the subject of the nova ion in the Transfer 
Certificate in substitution far the Existing Lender;

(ii) the Existing Lender will be released from those obli atlons and cease to 
have those rights; and

(iii) the New Lender will become a Lender under this Agr ement and be bound 
by the terms of this Agreement as Lender .

The Facility Agent must enter into a Transfer Certificate deli ered to it and which 
appears on its face to be in arder as soon as reasonably pra ticable and, as soon 
as reasonably practicable a�er it has entered into a Transf r Certificate, send a 
copy of that Transfer Certificate to the Borrower. 

(e) Each Party (other than the Existing Lender and the New Lender) irrevocably
authorises the Facility Agent to enter into and deliver any dul completed Transfer
Certificate on its behalf.

24.6 Limitation of responsibility of Existing Lender 

(a) Unless expressly agreed to the contrary, an Existing Lender makes no
representation or warranty and assumes no responsibility to a New Lender far:

(i) the financia! condition of the Borrower ar the Insuranc Company; or

(ii) the legality, validity, effectiveness, enforceabílity, dequacy, accuracy,
completeness or performance of:

(A) any Finance Document, the Insurance P licy ar any other
document;

(B) any statement or information (whether writte or oral) made in or
supplied in connection with any Finance Document or the
Insurance Policy, or

(C) any observance by the Borrower of its o llgations under any
Finance Document or other document,

and any representatlons or warranties implied by law are excl ded. 

(b) Each New Lender confirms to the Existing Lender and the ther Finance Parties
that it:

(i) has made, and will continue to make, its own indepe dent appraisal of ali
risks arislng under or in connection with the Financ Documents and the
Insurance Policy (including the financia! condition and affairs of the
Borrower, its related entities and the Insurance Com any and the nature
and extent of any recourse against any Party or its ssets) in connection
with its participation in this Agreement; and
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(ii) has not relied exclusively on any information supplie to it by the Existing 
Lender in connection with any Finance Document.

( e) Nothing In any Finance Document or the Insurance Policy requires an Existing 
Lender to:

(i) accept a re-transfer or a re-assignrnent from a New Lender of any of the
rights and obllgations assigned or transferred under t is Clause; or

(ii) support any losses incurred by the New Lender b reason of the non
performance by the Borrower or the Insurance Com any of its obligations
under any Finance Document, the Insurance Policy or otherwise.

24,7 Costs resulting from change of Lender or Facility Office 

If: 

(a) 

(b) 

a Lender assigns or transfers any of its rights and obligatio s under the Finance 
Documents ar changes its Facility Office; and 

as a result of circumstances existing at the date the as ignrnent, transfer or 
change occurs, the Borrower would be obliged to pay a Tax Payment or an 
Increased Cost, then unless the assignment ar transfer is ade at the request of 
the Borrower, 

the Borrower need only pay that Tax Payment or Increased Cost to t e same extent that it 
would have been obliged to if no assignment, transfer or change had occurred. 

25. DISCLOSURE OF INFORMATION

(a) Each Finance Party must keep confidential any information upplied to it by or on
behalf of the Borrower in connection with the Finance Do uments. However, a

Finance Party is entitled to disclose information:

(b) 

(i) 

(ii) 

(iii) 

(iv) 

(v) 

(vi) 

(vii) 

(viii) 

(ix) 

(x) 

which is publicly available, other than as a result of a breach by that
Finance Party of this Clause;

in connection with any legal or arbitration proceedln s; 

if required to do so under any law or regulation; 

to a governmental, banking, taxation or other regula ory authority; 

to its officers, directors, employees, auditors and pro essional advisers; 

to any rating agency; 

to the extent allowed under paragraph (b) below; 

to the Insurance Company; 

to the parties to the Commercial Contract.;, ar 

with the agreement of the Borrower. 

A Finance Party may disclose to an Affiliate ar any person ( third party) with (ar 

through) whom that Finance Party enters into (or may e ter into) any kind of 

transfer, participation ar hedge agreement in relation to an Finance Document or 
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26. 

27. 

27.1 

any other transaction under which payments are to be made by reference to any 
Finance Document or the Borrower: 

(i) a copy of any Finance Document; and

(ii) any information which that Finance Party has ac uired under or In 
connection with any Finance Document.

However, before a third party may receive any confidential information, it must 
agree with the relevant Finance Party to keep that informatio confidential on the 
terms of paragraph (a) above as if it were a Finance Party. 

( e) This Clause supersedes any prevlous confidentiality undertaki g given by a Finan ce 
Party in connection with any Finance Document prior to it bec ming a Party. 

SET-OFF 

A Finance Party may set off any matured obligation owed to it by th Borrower under the 
Finance Documents (to the extent beneficially owned by that Financ Party) against any 

obligation (whether or not matured) owed by that Finance Party to the Borrower, other 

than obligations of that Finance Party pursuant to this Agreement, re ardless of the place 
of payment, booking branch or currency of either obligation. If t e obligations are in 
different currencies, the Finance Party may convert either obligation at a market rate of 

exchange in its usual course of business for the purpose of the set-off. 

PRO RATA SHARING 

Redistribution 

If a Finance Party (the recovering Finance Party) receives or recov rs any amount from 

the Borrower other than in accordance with this Agreement (a recov ry) and applies that 

amount to a payment due under a Finance Document, thcn: 

(a) the recovering Finance Party must, within three (3) Business Days, supply details

of the recovery to the Facility Agent;

(b) the Facility Agent must calculate whether the recovery is in e cess of the amount

which the recovering Finance Party would have received if th recovery had been

received and distributed by the Facility Agent in accordance ith this Agreement

without taking account of any Tax which would be irnposed on the Facility Agent in

relation to a recovery or distribution; and

(e) the recovering Finance Party must pay to the Facility Agent an amount equal to the

excess (the redistribution).

27.2 Effect of redistribution 

(a) 

(b) 

( e) 

The Facility Agent must treat a redistribution as if it wer a payment by the 

Borrower under this Agreement and distribute it among the F nance Parties, other 

than the recovering Finance Party, accordingly. 

When the Facility Agent makes a distribution under parag aph (a) above, the 

recovering Finance Party will be subrogated to the rights o the Finance Parties 

which have shared in that redistribution. 

If and to the extent that the recovering Finance Party is no able to rely on any 

rights of subrogation under paragraph (b) above, the Bo rower will owe the 

recovering Finance Party a debt which is equal to the redist butlon, imrnediately 

payable and of the type orlglnally discharged. 
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27.3 

• 

28. 

• 

29. 

V 

( d) If:

(i) a recovering Finance Party must subsequently retur a recovery, or an 
amount measured by reference to a recovery, to the B rrower; and 

(ii) the recovering Finance Party has paid a redistributio in relation to that 
recovery,

each Finance Party, on the request of the Facility Agent, ust reimburse the 
recovering Finance Party all or the appropriate portian of the edistribution paid to 
that Finance Party, together with interest far the perio while it held the 
redistribution. In this event, the subrogation in paragraph ( ) above will operate 
in reverse to the extent of the reimbursement, and as betwe n the Borrower and 
each relevant Finance Party, an amount equal to the relevant edistributed amount 
will be treated as not having been paid by the Borrower. 

Exceptians 

Notwithstanding any other provision of this Clause, a recovering Fin nce Party need not 
pay a redistribution to the extent that: 

(a) it would not, after the payment, have a valid clairn against he Borrower in the 
amount of the redistribution; or

(b) it would be sharing with another Finance Party any amount hich the recovering
Finance Party has received or recovered as a result of legal or arbítration 
proceedings, where: 

(i) the recovering Finance Party notified the Facili
proceedings; and

Agent of those 

(ii) the other Finance Party had an opportunity to articipate in those 
proceedings but did not do so or dld not take separat legal or arbítration
proceedings as soon as reasonably practicable after receiving notice of 
them. 

INSURANCES 

The Borrower acknowledges that, accordlng to the requireme t of the Chinese 
government, the Facility shall be covered by an export credit insuranc policy to be issued 
by the Insurance Company and that pursuant to the Insurance P licy, the Insurance 
Company will have a right of subrogation against the Borrower t the extent of its 
payment of any claim under the Insurance Policy. Wlthout prejudi to the Borrower's 
obligations otherwise under the Flnance Documents (including, wit out limitation, the 
Borrower's payment obligations), the Borrower shall have the ob ígatíon to pay the 
premium and any other amounts required to be paid to the Insurance Company under the 
Insurance Policy in respect of the issuance of the Insurance Policy. T e Borrower and the 
Lenders shall use their best efforts to cooperate to procure the issua ce of the Insurance 
Policy. The Borrower acknowledges that no Finance Party (other han the Insurance 
Cornpany) is in any way involved in the determination of the amount f such prernium or 
other amounts. 

SEVERABILITY 

If a term of a Finance Document is or becomes illegal, invalid or u enforceable in any 
respect under any jurisdiction, that will not affect: 

(a) the legality, validity or enforceability in that jurisdiction of an other term of the 
Finance Documents; or 
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(b) the legality, validity or enforceability in other jurisdlctions of t at or any other term 
of the Finan ce Documents.

30. COUNTERPARTS 

Each Finance Document may be executed in any number of counte parts. This has the 
same effect as if the signatures on the counterparts were on a singl copy of the Finance 
Document. 

31. NOTICES

31.1 In writing 

(a) Any communication in connection with a Finance Document m st be in writing and, 
unless otherwise stated, may be given in person, by registere post or fax. 

Any consent or agreement required under a Finance Docum nt must be given in 
writing and in accordance with this Clause 31.

• 
31.2 Contact details 

• 

(a) Except as provided below, the contact detaíls of each Party fo all communications 
in connection with the Finance Documents are those notified y that Party for this 
purpose to the Facility Agent on or befare the date it becomes a Party. 

(b) The contact details of the Borrower for this purpose are:

Address: 

Attention: 

Av. 10 de Agosto 1661 y Bolivia

Minister of Finance

(e) The contact details of the Facility Agent for this purpose are:

Address: 

Tel: 

Attention: 

E-mail:

P.O. BOX 0823-01030 

Panama 7, Panama 

Calle Manuel M. Icaza No 14 

Panama, Rep. of Panama 

+507 2635522

Cheng Dong 

Email.dcheng@pa.bocusa.com 

(d) Any Party may change its contact details by glving five (5) Bu iness Days' notíce to 
the Facilíty Agent or (in the case of the Facilíty Agent) to the o her Parties. 

( e) Where a Party nominates a particular department ar fícer to recelve a 
communication, a communicatlon will not be effective if it fails to specify that 
department or officer.

31.3 Effectiveness 

(a) Except as provided below, any communlcation ín connec ion with a Fínance 
Document will be deemed to be gíven as follows:
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(i) if delivered in person, at the time of delivery;

(ii) if posted, ten (10) Business Days after being de osited in the post,
postage prepald, In a correctly addressed envelope; a d

(iii) if by fax, when received in legible form.

(b) A communlcation given under paragraph (a) above but recei d on a non-working
day or after business hours in the place of receipt will only b deemed to be given
on the next working day in that place.

31.4 The Borrower 

AII formal communication under the Finance Documents to or from t e Borrower must be 
sent through the Facility Agent. 

32. LANGUAGE

(a) 

(b) 

Any notice given in connection with a Finance Document must be in English . 

Any other document provided in connection with a Finance Do ument must be: 

(i) in English; or

(ii) (unless the Facility Agent otherwise agrees) accom anied by a certlfied

English translation. In this case, the English translati n prevails unless the

document is a statutory or other official document.

33. GOVERNING LAW

This Agreement and any contractual obligations arising out of it are governed by English

law.

34. ENFORCEMENT

34.1 Submission to Arbitration

(a) Any contractual dispute, claim, difference or controversy of a y nature whatsoever

arising out of this Agreement or any other Finance Doc ment, including any

dispute as to its existence, valldity, interpretation, per ormance, breach or

termination or the consequences of lts nullity (a "Dispute" , shall be referred to

and finally resolved by arbitration by the London Court of In ernational Arbitration

(the "LCIA") under the LCIA Arbitration Rules (the "R les"). The Parties

expressly agree not to commence legal proceedings in any court in respect of a

matter which, under the arbitration agreement contained in t is Clause 34, Is to be 

referred to arbitration

(b) The Rules are incorporated by reference into this Clause nd capitalised tcrms

used in this Clause which are not otherwise defined in this Agreement have the

meaning given to them in the Rules.

(c) The number of arbitrators shall be three (3). In relation to any Dispute to which

the Borrower is a party, the Borrower and the Facility Agen shall each nominate
one arbitrator far appointment by the LCIA, and the LCIA hall appoint the thlrd

arbitrator who shall act as chairman. In relatlon to any lspute to which the

Borrower is not a party, the clalmants shall collectively nomi ate one arbitrator far

appointment by the LCIA, and the respondents shall coll ctively nominate one

arbitrator for appointment by the LCIA, and the LCIA s ali appoint the third

arbitrator who shall act as chairman.
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(d) The seat ar legal place of arbitration shall be London.

(e) The language used in the arbitral proceedings shall be English

34.2 Immunity 

(a) The Borrower agrees that the Borrower and the Borrower's ther assets which do 
not constitute Immune Property (as defined below) are sub ect to, and available
for, the Proceedings (as defined below) and the Borrower und rtakes not to invoke
any defence on the basis of sovereign immunity (whet er characterised as 
sovereign immunity, immunity from suit, enforcement ar reli f pursuant to section
13(2) of the State Immunity Act 1978 or other similar pr visions ar analogous
legislation ar otherwise), far itself and/or its other assets w lch do not constitute
Immune Property with regard to any Proceedings. In a dition, the Borrower
expressly acknowledges and agrees that this Agreement an each other Finance
Document constitute externa! public debt of Ecuador a d that therefore in
accordance with Artlcle 130 of the Organic Code of Plannin and Public Finance 
(Código Organico de Planificación y Finanzas Públicas) (and/or such other 
successor provision of Ecuadorian law as it may be titled fr m time to time), all 
revenues of Ecuador back the obligations of the Borrowe under the Finance
Documents.

(b) Notwithstanding paragraph (a) above or the representatio of the Borrower in
Subclause 14.11 (Commercial Activity), the following assets of the Borrower (the 
"Immune Property"), shall be entitled to immunity, whe her characterised as
sovereign immunity, immunity from enforcement or relief pursuant to sectlon
13(2) of the State Immunity Act 1978 or other similar pr vislons or analogous
legislation or otherwise, from any execution on judgment, e forcement of arbitral
award, set-off, attachment prior to judgment, attachment i aid of execution to 
which the Borrower or its assets may be entitled in any legal ction ar proceedings
ar arbitral proceedings with respect to this Agreement o any other Finance
Document or any of the transactions contemplated by this A reement or any other
Finance Document (the foregoing, together with any sui , jurisdiction of any 
arbitration institution or arbitral tribunal, judgment, arblt al award, service of
process upon the Borrower ar any agent of the Borrower with respect to this
Agreement or any other Finance Document or any of the transactions
contemplated by this Agreement or any other Finance Docu ent, are collectively
the "Proceedings"):

(i) property, including any bank account, which is used
in the performance of the functions of the diplomatic
its consular posts, special missions, missions to ínter
or delegations to organs of international organizatio
conferences;

r designated far use 
isslon of Ecuador or 

ational organizations 
s or to international 

(ii) aircra�, naval vessels and other property of a militar character ar used ar
designated far use in the performance of military fun

(ili) property formlng part of the cultural heritage of E uador or part of its 
archives; 

(iv) unexploited natural non-renewable resources in Ecua or¡

(v) funds managed in the national Treasury Account;

(vi) assets and resources comprising available monetary serves of Ecuador¡

(vii) public domain assets used far providing public servic s in Ecuador; and
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(viii) national assets located in the territory of Ecua 

Ecuador, such as streets, bridges, roads, squares, 

located over 4,500 metres above sea level.

belonging to 

eaches, sea and land 

This Agreement has been entered into on the date stated at the beginning o this Agreement . 
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SCHEDULE 1 

ORIGINAL PARTIES 

Name of Original Lender 

Bank of China Limited, Panama Branch 

Deutsche Bank AG, Hong Kong Branch 

Payment lnstructlons: 

Corr. Bank: Deutséhe Barik Trust Company 
Americas, New York 

SWIFT: BKTRUS33/ABA: 021001033 

Beneficlary Bank: Deutsche Bank AG, Hong 
Kong (SWIFT: DEUTHKHH) 

Beneficlary Bank A/C No.: 04411245 

A/C Name: WORKING A/C - RE: LOAN 
OPERATIONS 

A/C No.: 0190231050 

Total Commitments 

47 
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SCHEDULE 2 

COMMERCIAL CONTRACT 

Desc::ríptlon 1:>f Commetcial Date of Amount of Commercial 
Contrac::t Commercial i o.ntract 

Contract 

Contra et far Performance of Works March 18, 2015 US$100,835, 385.77 

between the Project Owner and the 
EPC Contractor for the Expansion of 
Ordoñez Lasso Avenue, the 
Restoration and Improvement of 
Slgchos-Chugchilán Highway and the 
Restoration and Improvement of 
Buena Vista0Vega Rivera- Paccha-

• 
Zaruma Highway 

Total US$100,835, 385.77 

'------""-="•'----•-•--• 
•·�-

• 
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SCHEDULE 3 

CONDITIONS PRECEDENT DOCUMENTS 

1. Certified true copies of documentary evidence of the authority of ea person who (i) has 
signed each Finance Document on behalf of the Borrower and (ii) will sign the staternents,
financia! reports, account certificates in relation to the Disburseme t Account and other
documents required by any Finance Document on behalf of the So rower or the Central
Bank and will otherwise act as a representative of the Borrower o the Central Bank in
relation to the implementation of the Finance Documents (such docum ntary evidence to be 
satisfied through the authenticated specimen signature of and certifica e of incumbency and 
power of attorney or any instrument whereby authority is delegat In respect of each 
person described above);

2. Each of the following Finance Documents duly executed by the parties o it:

(a) this Agreement; and

(b) each Fee Letter;

3. A certified true copy of the Commercial Contract duly executed by t e Project Owner and
the EPC Contractor, and evidence that the Commercial Contract has orne into effect, and
certified true copies of any other documents in connection with the C mmercial Contract as
may be reasonably required by the Facility Agent from time to time;

4. Ali documents evidencing that the US$15,125,307 .87 of down paym ts (being fifteen per
cent (15%) of the Commercial Contract Amount) under the Commer al Contract has been
paid to the EPC Contractor;

5. Certified true copies of ali approvals, consents and authorisation y the governmental
authorities of Ecuador which are required under the laws and re ulations of Ecuador
approving the borrowing by the Borrower under this Agreement r in respect of the
execution, delivery and the performance of the Finan ce Documents, in luding:

6. 

7. 

8. 

(a) declaration of priority of the Project by the National Secret riat on Planning and
Developrnent of Ecuador (Secretaria Nacional de Planifi ación y Desarrollo),
SENPLADES;

(b) approval by the Attorney General's Office of Ecuador (Pro uraduría General del
Estado) in respect of the Borrower entering into the Facilit Agreement and the
submission to arbitration by the LCIA under the Rules; and

(e) resolution whereby the Debt and Finance Committee of Ecua or (Comité de Deuda
y Financiamiento) authorises the Borrower to incur the inde tedness under and to
enter into, this Agreement and the Fee Letter(s) to whlch the Borrower Is a party;

Certified true copies of ali filings, registration and recording of this Agr ement and any other 
documents with any governmental agency, court, public office or ot er authority required 
under the laws and regulations of Ecuador to ensure the validity, leg ity and enforceability 
of such documents, including registration of this Agreement wlth the inistry of Flnance of 
Ecuador (Ministerio de Finanzas); 

Certified true copies of any and all documents which evidence that II fees and expenses 
then due and payable have been paid by the Borrower to the Finance Parties in accordance 
with Clause 20 (Fees) and Clause 22 (Expenses); 

A legal opinion of the General Legal Coordinator (Coordinador Ge eral Jurídico) of the 
Ministry of Finance in the form set forth in Schedule 6 (Form of Le I Opinion of General 
Legal Coordinator of the Ministry of Finance of the Republic of Ecuador ; 
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9. A legal opin1on of Ashurst, legal advisers in England and Wales to he Arrangers and the 
Facility Agent, addressed to the Finance Parties¡ 

10. A legal opinion of Corral Rosales Carmigniani Pérez, legal advise s in Ecuador to the 
Arrangers and the Facility Agent, addressed to the Finance Parties;

11. The original Insurance Policy duly issued by the Insurance Comp ny in favour of and 

acceptable to the Lenders which has come into effect, and a writte notice given by the 

Insurance Company to the Lenders, stating that the insurance obliga ions of the Insurance 

Company under the lnsurance Policy have become enforceable;

12. Certified true copies of any and ali documents which evidence that th total of the premium 

then due and payable under the Insurance Pollcy has been paid in full; 

13. A certificate issued by the Ministry of Finance showing that total pu lic debt is not higher

than 40% of the GDP far purposes of article 124 of the Organic Code f Planning and Public 

Finance (Código Organico de Planificación y Finanzas Públicas);

14. Such other documents relating to any of the matters contemplated herein as the Facility

Agent may reasonably request; and

15. Any other governmental approval as may be required under the laws o Ecuador .
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SCHEDULE 4 

FORM OF REQUEST 

To: BANK OF CHINA LIMITED, PANAMA BRANCH as Facility Agent 

From: The Republic of Ecuador acting through the Ministry of Finan ce of the epublic of Ecuador as 
Borrower 

Date: 

RE: US$85,710, 077.9 0 Facility Agreement dated [•] 2015 (the Ag eement) between, 
ínter afia, THE REPUBLIC OF ECUADOR ACTING THROUGH HE MINISTRY OF 
FINANCE OF Tt-tE REPUBLIC OF ECUADOR as Borrower, BANK F CHINA LIMITED, 
BEIJING BRANCH and BANK OF CHINA LIMITED, PANAMA B NCH as Mandated 
Lead Arrangers and DEUTSCHE BANK AG, HONG KONG BRANC as Lead Arranger 

1. 

2. 

We refer to the Agreement. This is a Request. Capitalized terms no otherwise defined in 
this Request shall have the meanings set forth in the Agreement . 

We wish to borrow a Loan on the following terms: 

(a) 

(b) 

(e) 

Utilisation Date: 

Amount/currency: 

Interest Period: 6 months. 

] ; 

]; 

3. Please disburse the proceeds of the Loan to the Disbursement Acco nt with the following
details:

Account Bank: [Bank of China Limited, Panama Branch] 

Account holder: [Central Bank of Ecuador (Banco Central del E uador)] 

Account number: 

SWIFT: 

for further credit to the EPC Contractor Account specified in the attac ed instructions from 
the Central Bank. 

4. We confirm that each condltion precedent under the Agreement which must be satisfied on
the date of this Request is so satisfied.

5. Thls Request is irrevocable.

By: 

Ene.: Appendix A. Instructions to Account Bank from the Central Bank of cuador 

Appendix B. Invoices in respect of amounts due under the Commer ial Contract 
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Appendix C. 

Contract 
Relevant Documents In respect of amounts due u der the Commercial 
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Appendix A 

Form of Instructions to Account Bank from the Central Bank of Ecuador 

[Letterhead of the Central Bank of Ecuador] 

To: BANK OF CHINA LIMITED, PANAMA BRANCH as Facility Agent 

From: The Central Bank of Ecuador 

Date: 

RE: US$85,710,077.90 Facility Agreement dated [•] 2015 (the A 

inter afia, THE REPUBLIC OF ECUADOR ACTING THROUGH 

FINANCE OF THE REPUBLIC OF ECUADOR as Borrower, BANK 

BEIJING BRANCH and BANK OF CHINA LIMITED, PANAMA B 

Lead Arrangers and DEUTSCHE BANK AG, HONG KONG BRANC 

reement) between, 

THE MINISTRY OF 

F CHINA LIMITED, 

ANCH as Mandated 

as Lead Arranger 

1. We refer to the Agreement and the Request of the Borrower dated [•] for a Loan In the

amount of US$[•].

2. Immediately following disbursement of the Loan into the Disbu ement Account, we

instruct you to credit the entire proceeds of the Loan to the EPC ontractor Account as

follows:

Account Bank: 

Account holder: Consortlum C.C.E.C.C. 

Account number: 

SWIFT: 

Amount: 

[•] 

[•] 

US$[•] 

3. These instructions are irrevocable.

By: 
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Appendix B 

Invoices in respect of amounts due under the Commercial ontract 

[to be attached] 
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Appendix e 

Relevant Documents in respect of amounts due under the Com ercial Contract 

[to be attached] 
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SCHEDULE 5 

FORM OF TRANSFER CERTIFICATE 

To: BANK OF CHINA LIMITED, PANAMA BRANCH as Facility Agent 

From; [EXISTING LENDER] (the Existing Lender) and [NEW LENDER] (the New Lender) 

Date: 

RE: US$85,710,077.90 Facility Agreement dated (•] 2015 (the A 

inter afia, THE REPUBLIC OF ECUADOR ACTING THROUGH 

FINANCE OF THE REPUBLIC OF ECUADOR as Borrower, BANK 

BEIJING BRANCH and BANK OF CHINA LIMITED, PANAMA B 

Lead Arrangers and DEUTSCHE BANK AG, HONG KONG BRANC 

reement) between, 

THE MINISTRY OF 

F CHINA LIMITED, 

NCH as Mandated 

as Lead Arranger 

We refer to the Agreement. This is a Transfer Certificate. 

l. The Existing Lender transfers by novation to the New Lender the E isting Lender's rights
and obligations under the Agreement and other Finance Documents which relate to that
portian of the Existing Lender's Commitment and particfpation in Lo ns referred to in the
Appendix below in accordance with the terms of the Agreement.

2. The consent of the Insurance Company has been obtained for th transfer under this

Transfer Certificate.

3. The proposed Transfer Date is [ ] . 

4. The administrative details of the New Lender for the purposes of th Agreement are set
out in the Schedule.

S. The New Lender expressly acknowledges the limitations on t e Existing Lender's
obligations in respect of this Transfer Certificate contained in the Agre ment.

6. This Transfer Certificate may be executed in any number of counterp rts and this has the

same effect as if the signatures on the counterparts were on a single copy of the Transfer

Certificate.

7. This Transfer Certificate and any non-contractual obligations arising o t of or in connection

with it are governed by English law .
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Appendix 

Rights and obligations to be transferred by novati n 
[insert relevant detalls, including appllcable Commitment and/or participati n in Loans (or part)] 

Administrative details of the New Lender 
[insert detélils of Facility Office, address for notices and payment etails etc.] 

[EXISTING LENDER) 

By: 

(NEW LENOER] 

By: 

The Transfer Date Is confirrned by the Facility Agent as [ ] . 

[FACILITY AGENTJ 

By: 
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SCHEDULE 6 

FORM OF LEGAL OPINION OF GENERAL LEGAL COORDINATOR OF THE MINISTRY OF 
FINANCE OF THE REPUBLIC OF ECUADOR 

From: 

General Legal Coordinator (Coordinador General Jurídico) 

To: 

Bank of China Limited, Beijing Branch and Bank of China Limited, Pana a Branch as mandated 
lead arrangers and Deutsche Bank AG, Hong Kong Branch as lead arranger the "Arrangers") 

Bank of China Limited, Panama Branch as facility agent (the "Facility Age ")

The Original Lenders (as defined below) 

Dear Sirs: 

I am General Legal Coordinator of the Ministry of Finance of the Republic f Ecuador, and submit 
this legal opinion in connection with the Faclllty Agreement dated --+---' (hereinafter 
referred to as the "Facility Agreement") between the Republic of Ecua or acting through the 
Ministry of Finan ce of the Republic of Ecuador (hereinafter referred to as th "Borrower"), Bank of 
China Limited, Beijing Branch and Bank of China Limited, Panama Bra ch as mandated lead 
arrangers (in thls capacity hereinafter each referred to as a "Mandated Lead Arranger") and 
Deutsche Bank AG, Hong Kong Branch as lead arranger (in thls capacity he einafter referred to as 
the "Lead Arranger"), the financia! institutions llsted in Schedule 1 of the acility Agreement (the 
"Original Lenders"), and Bank of China Llmited, Panama Branch as facilit agent (in this capacity 
hereinafter referred to as the "Facility Agent"). 

Unless otherwise defined herein, terms defined in the Facility Agreemen shall have the same 
meanings when used in this opinlon. 

We have considered and examined all such laws and regulations of Ecuado as are relevant to the 
Facility Agreement and all such documents, as we have considered necess ry or desirable for the 
opinions hereinafter expressed lncluding, without limltation, the following do uments: 

(a) the executed Facility Agreement and Fee Letters (together the "Op nion Documents");

(b) declaration of priority of the Project by the National Secret riat on Planning and
Development of Ecuador (Secretaria Nacional de Planificación y De arrollo), SENPLADES

(e) approval by the Attorney General's Office of Ecuador (Procuradu 'a General del Estado)

for the Borrower's enterlng into the Facility Agreement and t e submission to the
arbitration under the Rules;

(d) resolution whereby the Debt and Finance Committee of Ecuado (Comité de Deuda y
Financiamiento) authorlzes the Borrower to: (i) incur the indeb edness under and to
enter into the Facility Agreement; and (ii) enter into and pay th amounts specified in
the Fee Letters;

(e) registration of the Facílity Agreement with the Mínistry of Finance of Ecuador (Ministerio
de Finanzas);

(f) the legal documentation whereby Mr. Fausto Herrera has been appointed Minister of
Finance of the Republic of Ecuador and that as such he has full aut ority to [delegate the
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power to] execute each of the Opinion Documents on behal of the Borrower and
[delegate the power to execute] any other documents prese ting all the specimen
signatures of the Ministry of Finance or any other officer of he government of the
Republic of Ecuador; and 

(g) other documents we deem necessary far the issuance of our legal opinion.

In giving this opinion, we have assumed and this opinion is given on the ba is that: 

(h) ali documents listed above other than the Opinion Documents hav been duly authorized,
executed and delivered by ar on behalf of each of the parties hereto other than the
Borrower;

(i) ali signatures, seals and chops are genuine and that all the docum nts submitted to us as
copies conform to its originals; and

(j) this legal opinion is confined to and given on the basis of the law of Ecuador to the date
hereof. We have not investigated, and we do not express ar im ly any opinion on, the 
laws of any other jurisdiction, and we have assumed that no oth r laws would affect the 
opinion expressed below.

This legal opinion is based upan the documents listcd above as at the da e thereof and we have 
assumed far the purpose hereof that such documents have not been amen ed, modified as of the 
date hereof. Based upan the foregoing, we are of the opinion that: 

(1) the Borrower has full power, authority and legal right to ente into and perform its
obligations under each of the Opinion Documents and has taken ali necessary action to
authorise the execution, delivery and performance of each of the pinion Documents;

(2) each of the Opinion Documents has been duly executed and deliv 
of the Borrower, by [Mr. Willlam Ricardo Vasconez Rubio, wh
Public Finance, with delegated authority from the Minister of Finan 
[who] has the power and authority to do so;

red, far and on behalf 
as Undersecretary of 

e,] Mr. Fausto Herrera, 

(3) each of the Opinion Documents constitutes legal, valid and bin ing obligatlons of the
Borrower enforceable in accordance with its terms;

(4) the executlon, delivery and performance of each of the Opini n Documents by the
Borrower does not and will not violate or conflict with or resul in any breach of any
provision of any law ar regulation of Ecuador and any provisi ns of any contract ar
agreement to which the Borrower is a party;

(5) ali governmental authorizations, approvals, consents and licenses equired by the laws of 
Ecuador for signing, delivery and performance of each of the O inion Docurnents have
been duly acquired, effected and cornpleted and are In fuli force a d effect;

(6) it is not necessary to ensure the legality, validity, enforceabi ity or adrnissibility in 
evidence of any Opinion Docurnent that it ar any other ins rurnent be recorded,
registered ar enrolled in any court, public office or elsewhere wit in Ecuador, other than
registration of the Facility Agreement with the Ministry of Finance (which have been duly
effccted as per the document listed in ltems (e) of the list of t e documents we have
revlewed);

(7) there is no withholding ar other tax to be deducted from the ayments of principal,
interest ar other sums due to be rnade by the Borrower under ny Opinion Document
save that withholding tax may apply should the interest rat be hlgher than the
rnaxlmum rate allowed frorn time to time by the Monetary an Financia! Policy and
Regulation Board of Ecuador (Junta de Política y Regulación Monet ria y Financiera);

59 



•

• 



• 

• 

and no authorization or approval is required for the Borrower to emit such payments in 
U.S. Dollars out of Ecuador; 

(9) no stamp duty, registration, documentary or similar tax is paya le by the Borrower in 
respect of any Opinion Document;

(10) the payment obligations of the Borrower under each of the Opin on Documents are and 
will be direct, unconditional and general obligations of the Borrow r and rank at least pari 
passu with ali its other unsecured and unsubordinated Externa! In ebtedness; 

( 11) the execution and performance of ea ch of the Opinion Docu ents by the Borrower
constitute acts of commercial credit done and performed under t e laws of Ecuador, and
the Borrower and the Borrower's other assets whlch do not cons itute Immune Property

are subject to and available for, the Proceedings, to the maxl urn extent perrnitted
under the laws of Ecuador;

( l 2) the choice of English law to govern each of the Opinion Docume ts is a valid choice of
law;

(13) the submission of any dispute arising out of or in connection with any Opinion Document

by the Borrower to arbitration under the Rules does not contrave e any law of Ecuador,

provided that the authorization of the Attorney General's Office o Ecuador (Procuraduría 

General del Estado) has been obtained, and we hereby confirm hat such authorisation

has been granted far this transaction;

(14) any valid arbitration award given against the Borrower in any suc legal actions would be

recognized and enforced by the courts of Ecuador in accordance ith the United Nations

Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958; and

(15) none of the Lenders is or will be deemed to be resident,

establishment in Ecuador by reason only of the execution, delive

enforcement of any Opinion Document.

omicile or having an 

, performance and/or 

I assume no obligation to advise you of any changes in the foregoing subse uent to the delivery of 

this opinion letter. This opinion letter has been prepared solely for your use in connection with the 

closing under the Facility Agreement on the date hereof. 

IN WITNESS WHEREOF, I, the undersigned, have hereunto set my hand n this ___ day of 

Very truly yours, 

Name: 

Title: General Legal Coordinator of the 

Ministry of Finance of the Republic of Ecuador 
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Borrower 

THE REPUBLIC OF ECUADOR 

ACTING THROUGH 

By: 

SIGNATORIES 

· THE REPUBLIC OF ECUADOR
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Mandated Lead Arrangen; 

BANK OF CHINA LIMTTED, !3ElHNG BRANCH 

By 

...... �
:,,-,.

··1 

• 
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BANK OF CHINA LIMITED, PANAMA BRANCH 

By: w\(v 

• 

• 
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Lead Arranger 

DEUTSCHE BANK AG, HONG J<ONG BRANCH 

By: S ,,, ( \,; '. t"A (l,v,-,,

Edwaf'd.-Sl H� 

Vlco Presldent 
Structured Trade & E.xport Flnanco, Hong Kong

By: 

Ken-KS Cheng 
Associate 
Structured Trade & Export Flnanco, Hong Kong 
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Original Lenders 

::�
K 

��Ht:cm

o, PANAMA BRANCH 

�;C.V) Hº"jjUM_'.)

• 

• 
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DEUTSCHE BANK AG, HONG KONG BRANCH 

By: 

By: 
Edward-SL Hui 
Vice Presiden! 
Structured Trade & Export Flnance, Hong Kong 

Ken-KS Cheng 
Associa!e 
Structured Trnde & :�xport f'.inance. Hong Kong 
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Facility Agent 

::
NK º�lf iT' PANAMA BRANCH 

�Gin 110fl:J�IACfn'j

-
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